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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.
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the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
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FEDERAL RETIREMENT THRIFT
INVESTMENT BOARD

5 CFR Part 1601

Participants’ Choices of TSP Funds

AGENCY: Federal Retirement Thrift
Investment Board.

ACTION: Final rule.

SUMMARY: The Federal Retirement Thrift
Investment Board (Agency) amends its
interfund transfer (IFT) regulations to
limit the number of interfund transfer
requests to two per calendar month.
After a participant has made two
interfund transfers in a calendar month,
the participant may make additional
interfund transfers only into the
Government Securities Investment (G)
Fund until the first day of the next
calendar month.

DATES: This rule is effective on May 1,
2008.

FOR FURTHER INFORMATION CONTACT:
Megan Graziano, 202—942-1644.
SUPPLEMENTARY INFORMATION:

Preamble

Under the Federal Employees’
Retirement System Act of 1986, the
Thrift Savings Plan (TSP) was created to
offer passive long-term investments
designed to improve the retirement
security of Federal employees. As a
result of analysis performed in 2007, it
became clear that a small number of
TSP participants were pursuing ‘“market
timing” active investment strategies in
the TSP. These activities were diluting
the earnings of the long-term investors,
and adversely affecting the ability of
TSP managers to replicate the
performance of selected indexes as
required by law.

The Chief Investment Officer reported
these findings to the Executive Director
on November 6, 2007. The Executive
Director presented the information to
the Federal Retirement Thrift

Investment Board members at their
public monthly meeting on November
19. Subject to the input from the
Employee Thrift Advisory Council
(ETAC), the Board authorized the
Executive Director to put in place both
interim and structural restrictions on
frequent interfund transfer activity.

The 15 members of the ETAC were
advised that same day and presented
with the information developed by
Agency staff. Under longstanding
custom, ETAC members were also
provided an advance copy of the
Agency'’s interim proposed rule. Two
ETAC member organizations voiced
some concerns, and the Agency decided
to withhold publication of the proposed
interim rule until a public meeting of
the ETAC and the Executive Director
could be conducted on December 19.
After extensive discussion at the
meeting, no ETAC member objected to
the Agency’s implementation of its
interim plan. The proposed interim rule
was forwarded to the Federal Register
on December 21, where it was published
on December 27. The rule took effect on
January 7, 2008.

On January 24, 2008, under the
interim rule, the Executive Director sent
letters to 3,775 TSP participants who
had been identified as frequently
requesting IFTs. The letters explained
the need to reduce this activity and
asked recipients to voluntarily reduce
their IFT requests. The letters also
warned each individual that a failure to
practice self-restraint could result in the
imposition of restrictions. Eighty-five
percent of those who received a letter
voluntarily complied. However, 549
individuals continued their frequent IFT
activity during February. These
individuals were subsequently notified
by certified mail that they would be
restricted to requesting IFTs by mail,
effective April 1, 2008. Their option to
request IFTs via the TSP Web site or
over the Thriftline was suspended until
plan-wide structural restrictions are
implemented. However, some have
appealed their restrictions, and, in
appropriate cases, the Agency has
approved their appeals.

On March 10, 2008, the Agency
published a proposed rule with request
for comments in the Federal Register
(73 FR 12665, March 10, 2008). The
Agency received comments from three
Federal employees’ unions and from
354 TSP participants. One comment

purported to include the views of over
4,000 participants. Additionally, the
Agency received and reviewed 110
comments prior to the Agency’s
publication of its January 7, 2008
interim regulation; these comments
were reconsidered as a part of this
rulemaking process.

Comment Summary

Summary

Commenters raised a number of issues
and a detailed response to each one is
provided below. By way of summary,
those individual respondents who have
personally made frequent interfund
transfers and oppose the proposed
limits display a fundamental
misunderstanding of the statutory TSP
design. They also present two
overarching arguments which deserve
discussion at the outset, because they
obscure the damage which their
frequent IFTs inflict on other plan
participants.

Misunderstanding

By misappropriating language used in
the capital markets (buys, sells, trades),
some TSP participants give the
impression that their frequent interfund
transfers are trades in and out of the
markets which affect only their own
funds. This is incorrect. All TSP assets
are in a pooled investment which is
designated by statute as the Thrift
Savings Fund.

In this regard the TSP funds are like
mutual funds regulated by the Securities
and Exchange Commission (SEC). In
2005 the SEC took steps to reduce
activity in mutual funds. It did so after
finding that: “Excessive trading in
mutual funds occurs at the expense of
long-term investors, diluting the value
of their shares. It may disrupt the
management of a fund’s portfolio and
raise the fund’s transaction cost because
the fund manager must either hold extra
cash or sell investments at inopportune
times to meet redemptions.”

Congress established the Thrift
Savings Fund as a long-term, passive
investment. The legislative history
shows that active investments were
considered, but rejected. The Federal
Retirement Thrift Investment Board is
required by law to develop policies
under which four Thrift Savings Fund
offerings—commonly known as the G, S,
I, and F Funds—are invested to
“replicate” the performance of selected
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market indexes at a low cost. Through
careful and diligent management, these
goals have been achieved for more than
twenty years.

Each day the Agency and its
contractors tally new contributions, loan
activities, disbursements, and IFTs to
arrive at net amounts available for
investment in each of the Thrift Savings
Fund offerings that day. A similar
netting process occurs in the TSP asset
manager’s commingled investment
funds, which include the assets of many
other institutional investors. Predictable
cash flows and offsets due to netting
minimize trading costs.

This carefully designed structure,
which optimizes achievement of the
statutory goals, has been challenged
over the past year by a noticeable
increase of IFTs by a small group of
participants. The Agency’s analysis has
demonstrated that fewer than 1 percent
of TSP participants are engaging in this
activity to the detriment of more than 99
percent of participants who are long-
term investors (those who requested 12
or fewer IFTs in calendar year 2007).

The actions by the small group have
become less random, which suggests
coordination and leads to fewer
opportunities for cost savings due to
offsets. The deleterious consequences of
these activities in the TSP are the same
as those which the SEC found occurring
in mutual funds. Importantly, the clear
intent of this activity—to “‘beat” the
market indexes—fundamentally
conflicts with statutory mandates that
the Board provide passive investments
which replicate the performance of
market indexes.

Claim That Frequent Interfund
Transfers Do Not Significantly Increase
Costs Is Misleading

Commenters who oppose restrictions
cite the very low TSP administrative
expenses as evidence that their actions
are harmless. Some concede additional
costs, but argue that those additional
costs are de minimus and only amount
to $4 per year, per participant.

While we neither accept this number
nor the process by which it is derived,
the view that exceptional costs
generated by 1 percent of participants
should be viewed as inconsequential if
they can be charged off to 100 percent
of plan participants is troubling. The
resulting small average cost obscures a
significant problem, i.e., the cost to
other individual participants can be
very high depending on how funds are
invested on a particular day. This issue
is discussed further below.

Moreover, the Agency rejects the
argument that $16 million in trading
costs is small. The entire budget for the

TSP in 2007 was just $87 million. In the
context of how the TSP fiduciaries run
the TSP, this additional $16 million is

a very large number.

Costs remain low in the TSP because
the Board, exercising due diligence,
looks behind broad averages. Indeed,
diligent examination led to the
discovery last summer of frequent
interfund transfer activity by this very
small but determined cohort of
participants.

As noted above, individual TSP
interfund transfers are not “‘trades” and
transferees are not “‘traders.” However,
frequent IFTs can and do generate
expenses which include trading costs at
the Fund level. The Agency and its asset
manager endeavor to minimize trading
costs through offsets, netting, and cost
free “cross-trading.” Ultimately, if the
asset manager must go to the market to
buy or sell securities, the associated
transaction costs (including
commissions paid to the brokers,
transfer taxes, and market impact) are
borne by all participants in the Fund.
These costs are not reflected in the
highly publicized and very low TSP
expense ratio. Further discussion of
transaction costs is featured below.

Recommendation That Interfund
Transfer Restrictions Apply Only to the
I Fund Obscures Significant Abuse

A number of commenters
acknowledge that the analysis presented
by the Agency staff makes a compelling
case to restrict interfund transfers in the
I Fund. However, they argue that the
analysis is not as compelling for the
other TSP funds. The Agency has
decided to apply the restrictions to all
TSP offerings for two reasons:

First, the Agency’s analysis does
demonstrate measurable and growing
adverse effects of frequent IFT activity
in the S Fund. Moreover, since the
analysis was performed, interfund
activity in the F Fund increased as well.

Second, the G Fund has been
subjected to a frequent transfer/market
timing practice that is particularly
insidious.

The G Fund is invested in specially-
issued Treasury securities which
provide a fixed rate of return established
monthly. It is considered the TSP
“stable value” fund, and is especially
important to those cautious investors
who seek security of principle and
interest.

Some of the frequent interfund
transferors have determined that by
making one-day round trips in and out
of the G Fund three to five times each
month, they are able to effectively
collect a full month’s worth of G Fund
earnings for just three to five days of

actual G Fund investment. The windfall
they secure comes at the direct expense
of long-term G Fund investors who
never anticipated that their safe
retirement investment would be
subjected to such mercenary treatment
by their fellow TSP participants.

Practitioners visit a Web site in order
to compare notes and calculations to
assist each other in the execution of this
scheme. They congregate at a message
board which they have aptly titled “G
Fund Payday.” Indeed, like ghost
workers, these individuals only show
up in the G Fund on the days when their
calculations show that G Fund shares
will increase in value. With a finite
amount of earnings to be allocated,
these individuals unquestionably dilute
G Fund value at the expense of long-
term investors.

This indefensible practice will be
severely curtailed by the limit on
interfund transfers. Additionally, the
Agency will make a structural change
beyond the purview of this rulemaking
which will totally eradicate this
particularly abusive form of frequent
interfund transfer activity.

Union Comments

The Agency received three comments
from Federal employees’ unions. All
acknowledged that frequent IFT activity
is detrimental to the performance of the
funds and that some action to restrict it
is necessary.

One union supports the regulation as
written.

One union commented that changes
that have already been made address the
frequent transfer problem and no further
changes are needed. This union is
referring to the interim regulation
implemented by the TSP in January
2008, whereby the Executive Director
identified 3,775 participants who were
making excessive IFT requests, thus
driving up costs for the participants
who are using the TSP in the way it was
intended, as a long-term retirement
vehicle. Letters were sent to those
participants requesting that they
voluntarily restrict their IFTs to fewer
than four in the month of February. The
letter noted that, if the participant did
not voluntarily comply, s(he) could be
limited to making IFT requests by mail
only. This limitation would remain in
effect until the Agency implemented
structural changes that would
automatically apply to all participants.

Thus, the Agency’s actions so far were
only approved as a temporary measure,
to deal with an immediate problem,
until the longer-term solution could be
put in place. It was an extremely labor-
intensive process to identify these
individuals, notify them by mail,
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identify those who did not voluntarily
comply, send them certified letters,
restrict their online access, and handle
their appeals.

Additionally, in all fairness to those
individuals, the Agency would have to
continue to apply that same labor-
intensive process to all participants on
a monthly basis.

With this final regulation, the Agency
will implement a structural, automated
process. While the union asserted that
the interim measure was less
“Draconian” than the proposed
regulation, the Agency sees it as the
opposite. Under the interim regulation,
affected participants must submit IFT
requests by mail and, as the Agency
processes mail requests in the order
received (not necessarily in the order
mailed), participants have reduced
control over what order their IFTs are
executed. (One participant commented
against the union proposal and noted
that the interim regulation is
“Draconian.”)

This union also suggested that if a
change is necessary, it should be “to
allow two transfers per month and after
two transfers (if other than the G Fund),
attach a fee for servicing the transfer.”
“While it may be ‘impossible to
correctly assign the exact costs,” we can
follow the leads of other such funds in
arriving at a figure.”

In its research, the TSP found no
mutual fund or defined contribution
plan which allows participants to make
a certain number of free transfers and
then charges a fee for additional
transfers. In fact, fund managers who
use trading limitations and fees, do so
as a double deterrent, not as a way to
accommodate more transfer activity. In
recommending this approach at an
ETAC meeting, the union noted that
TIAA-CREF pursued a similar policy.
The Agency contacted TIAA-CREF, and
its policy is: A participant who transfers
from any fund, transfers back, and then
sells it within 60 days may not
repurchase that fund for 90 days and, if
the transaction involves the
international (similar to I Fund), high
yield, or small-cap (similar to S Fund)
funds, a 2 percent fee is assessed. The
TSP regulation is far less restrictive.

The TSP also looked to Vanguard, the
largest mutual fund index manager in
the country. Holders who redeem shares
in any Vanguard mutual fund must wait
60 days before repurchase. For some
funds, including the fund that is similar
to the TSP’s I Fund, if the shareholder
redeems a fund that has not been held
for 60 days, the shareholder cannot
repurchase the fund for 60 days, and
must pay a redemption fee, which
would be 2 percent for the international

fund. Again, the TSP regulation is far
less restrictive.

The third union suggested two
proposals. The first was addressed in
the preceding paragraph. Alternatively,
it proposed four instead of two
unrestricted IFTs per month. TSP
studies showed that allowing four IFTs
per month would not result in any
meaningful reduction in the dollar
amount of the daily trades. Allowing
three IFTs per month would result in a
31 percent reduction in the dollar value
and two per month would result in a 53
percent reduction. Thus, the TSP is
expecting a reduction in dollar value of
between 31 percent and 53 percent, after
factoring in some activity related to
unlimited transfers to the safe harbor of
the G Fund. TSP research has shown
that less than 1 percent of participants
make more than 12 IFTs per year.
Therefore, the regulation will not affect
99 percent of participants. It will allow
participants to rebalance their accounts
twice per month, which, in the view of
the Plan’s two investment consultants,
is more than adequate.

Participant Comments
Support for Proposed Regulation

Thirty participants supported the
regulation.

Opposition to Proposed Regulation

Some participants suggested there
should be a certain number of “free”
IFTs per month and then a fee per
transaction. This proposal was
addressed under the union comments
discussed above.

Many participants commented that
TSP expenses are already very low or
that costs are going down. Some noted
that TSP Funds are already
outperforming their underlying indexes.

TSP expenses are very low. The TSP’s
enabling legislation requires the Board
to develop investment policies which
provide for low administrative costs. 5
U.S.C. 8475. Due to efforts by the Board,
the net expense ratio for the TSP Funds
declined to 1.5 (0.00015%) basis points
last year.

However, the Funds also incur
transaction costs, which are directly
related to the dollar amount of IFTs
requested by participants. These
transaction costs are investment
expenses that reduce investment income
before deductions for administrative
expenses and are not included in the
expense ratio.

TSP net administrative expenses in
2007 were reduced to $31,392,286.
However, costs from trading activity
were an additional $13,880,098.
Although more than 99 percent of

participants made 12 or fewer IFTs last
year, all participants shared the full cost
of executing the interfund transfers
generated by those who made numerous
IFTs.

Numerous IFTs increase the dollar
amounts of the orders that are given to
the investment manager on a daily basis.
The investment manager must therefore
hold more cash to meet potential
redemptions, leading to a greater chance
of differences in performance from the
indexes tracked by the funds. This
difference (tracking error) can be
positive or negative, but the TSP is
charged by statute to keep this tracking
error as low as possible since the funds
must, by law, “replicate” their
respective indexes. 5 U.S.C. 8438. It is
indisputable that reducing the dollar
amount of IFTs will lower transaction
costs and the amount of cash the
investment manager must hold and will,
therefore, reduce tracking error.

Several participants noted that “there
is no problem;” that trading costs are
going down; that trading costs the
average participant $3, $3.55, $3.56, $4,
or $4.60. They asked “Why does it cost
$240 to trade a $300,000 account?”’
“Why can’t you determine the exact cost
and charge participants accordingly?”

The TSP has avoided using averages
when averaging can obscure important
distinctions. For example, over the
years, some have suggested that the
Agency develop an average cost per
participant. One could devise a simple
calculation, i.e., in 2007, net
administrative expenses at
approximately $32 million spread over
approximately four million participants
would yield an average annual cost of
$8 per participant.

However, this is misleading because
costs are borne pro-rata, and increase
based on account size. So in order to be
precise, the Agency expresses costs in
terms of basis points. Thus, with last
year’s net expense ratio of 1.5 basis
points, a new participant with $1,000 on
account can easily determine that his
cost was 15 cents, while a veteran
participant with $1 million on account
can quickly know that her share of these
expenses was $1,500.

With regard to IFTs, because there are
several moving parts each day, an
average would obscure important
distinctions. For example, on August 16,
2007, participants redeemed 22,219,762
shares of the I Fund. The price they
received was $22.48 based on a 4 p.m.
market pricing. When the securities
were sold at the opening of the foreign
markets later that evening and the
following morning, they were sold for
$9,554,497 less than the prices used to
determine the $22.48 share price. This
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equates to a $0.43 per share trading cost.
That is, if the Agency could have
determined this in advance, the share
price would have been only $22.05.
Instead, the $9,554,497 difference was
charged to the remaining holders of the
I Fund. That is in one DAY, not in one
year.

Each day is unique, and the timing of
participants’ redemptions affects how
much of the cost is borne by any given
participant. A participant who would
have redeemed the day before would
not have been impacted at all by this
transaction. One who transferred funds
into the I Fund just before August 16
and transferred out just after would
have experienced the full effect.

On August 16, almost half of the
dollar amount of the trade was from
participants who were requesting
frequent IFTs. The Agency knows from
its analysis that a large number of the
participants who make frequent
interfund transfers were moving
$250,000 or more. Each participant who
redeemed $250,000 on that day would
have sold 11,121 shares, and therefore
would have made an extra $4,782.
(11,121 shares sold multiplied by $0.43
per share trading cost.) These “extra”
funds did not come from the market.
Rather, they came from the accounts of
other participants who remained in the
I Fund. When examined this way, it
becomes clear why frequent IFTers
would prefer to express this cost as an
annual average spread over all
participants.

Additionally, because the investment
manager’s liquidity pool had been
depleted on August 16, $452 million of
that trade settled on August 21 instead
of August 17. That cost the G Fund
$235,000 in foregone interest.

The Agency also cannot measure the
cost to participants that results from
increased tracking error because the
investment manager has to keep a larger
liquidity pool to meet frequent
redemptions.

Every day is different, and different
participants are impacted in different
ways depending on the timing of their
interfund transfer activity. Stating an
average cost per participant would be
misleading. The goal of this regulation
is to reduce IFT activity in order to
control the costs borne by the other
participants, costs which are different
for every participant depending on what
days they may be invested in, or not
invested in, any particular fund and that
are impossible to determine in advance.

Several participants noted that money
could be saved by eliminating mailed
IFT confirmations and that the DVD for
the L Funds was very expensive. Those
costs are reflected in the already low

expense ratio, which is assigned pro rata
to all TSP participants. The trading
expenses are not borne pro rata. In fact,
a participant, who transfers out of a
fund on a day when the cost to complete
that trade is very high, bears none of the
cost of that trade, while those who
remain in the fund bear it all. It is the
inequity of the allocation of the trading
expenses which the TSP seeks to
address, and which, as discussed in the
proposed regulation (73 FR 12667,
March 10, 2008), the SEC has identified
as a problem for mutual funds.

Several participants said (incorrectly)
that the L Funds are responsible for the
transactions costs and that these funds
should also be limited. The dollar
amount of trade activity attributable to
the L Funds, especially when compared
to the dollar amount of trading activity
attributable to participants making
frequent IFT requests, is very small. For
example, in the I Fund, for September
and October 2007, the average daily
dollar amount attributable to the L
Funds’ rebalancing accounted for just 7
percent of the total daily trade, while
the average daily dollar amount
attributable to those making frequent
IFTs (defined in this instance as
participants who made IFTs into or out
of the I Fund eight or more times in the
prior 60 days) was 63 percent. The
impact of the L Funds’ rebalancing is
demonstrably minimal. The Agency
monitors the L Funds, as it does all its
funds, and, in the unlikely event that
the dollar volume of the L Funds’
rebalancing becomes costly, the Agency
can take steps to reduce the frequency
or amount of the rebalancings.

Many participants requested that a fee
be charged instead of limiting the
number of IFT requests. Some of these
participants recommended a “$10 flat
fee.” Others noted that the Agency
charges a fee for loans, and therefore,
should be able to charge a fee for
interfund IFTs. This comment was
addressed in the proposed regulation as
explained below:

Many fund families charge
redemption fees for shares which are
redeemed within 30, 60, or 90 days of
purchase. T. Rowe Price, for example,
levies fees on 27 funds, including a 2
percent redemption fee on shares of its
International Index Fund (similar to the
I Fund) and a 0.5 percent fee on shares
of its Equity Index 500 (similar to the C
Fund) and Extended Equity Market
Index Funds (similar to the S Fund), if
they are sold within 90 days of
purchase. TIAA—CREF (with $400
billion of assets under management and
3 million participants) charges a
redemption fee of 2 percent on shares of
its International Equity, International

Equity Index, High Yield II, Small-Cap
Equity, Small-Cap Growth Index, Small-
Cap Value Index or Small-Cap Blend
Index Funds redeemed within 60 days
of purchase. We noted particularly that
the fee is a percentage of the dollar
amount transacted, not a flat processing
charge.

When brokerage firms charge $10 to
execute a stock trade, they know how
much it costs them to make that
transaction. Mutual fund managers (and
the TSP) cannot determine the exact
amount of costs to the plan from IFT
activity for the following reasons. First,
each day, a price for each fund is
determined based on closing stock
prices for that day. However, the fund
manager does not execute every stock
trade at that closing price. Any
difference is market impact and is
charged or credited to the fund, thus
impacting the returns of the long-term
holders. Second, to accommodate the
large trades which result from frequent
IFT activity, managers must keep a
larger liquidity pool, which causes
performance to deviate from that of the
index. Lastly, for the TSP, when the
liquidity pool is depleted as a result of
a number of large trades in a row, cash
due to the TSP is not received for up to
three days, costing participants foregone
interest. None of these three costs is
calculable in advance, and all three are
different every single day. Because it is
impossible to determine how much to
charge for each transaction, mutual fund
families assess a percentage of the dollar
amount transacted, which is then
credited back to the Fund.

Many fund families employ trading
restrictions similar to Vanguard’s
whereby an investor may not repurchase
any fund within 60 days after a
redemption.

We would also note that both TIAA-
CREF and Vanguard, among others, use
a double-barreled approach by charging
a fee on top of the trading restrictions
for some funds. For example, if an
investor sells the Vanguard Developed
Markets Index Fund (similar to the
TSP’s I Fund) within 60 days of
purchasing it, that investor is charged a
2 percent fee and cannot repurchase the
fund for 60 days.

In developing its recommendation,
the Agency chose not to pursue
redemption fees because it is impossible
to correctly assign the exact costs to
those who are making IFTs.
Additionally, imposing a percentage fee
would deny our participants the ability
to go to the safe harbor of the G Fund
at any time for no charge. The Agency
considers that capability to be of
paramount importance. A fee-based
system would especially punish an
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infrequent trader who may wish to
redeem within 30, 60, or 90 days
(depending on the policy) because the
market is declining. In this situation, the
participant could face losing 2 percent
of his/her investment in addition to the
market decline, a worst case scenario.

The FRTIB is implementing a
procedure to reduce costs to
participants. The SEC recommends that
all mutual funds take such actions, and
according to a 2007 study by Hewitt and
Associates, 73 percent of defined
contribution plans have adopted
policies designed to minimize
transaction activities in their funds.

Several participants expressed
wanting more than two (e.g., three, four,
or more) IFTs per month. Others noted
that the Agency should gradually
implement its policy (e.g., have a “trial
period”) and start with a limit greater
than two. Further, several participants
asked “why two” trades and stated that
the number seemed “arbitrary.”
According to data compiled by the
Agency, limits of four IFTs per month
will have very little impact on the dollar
volume of daily trades, three IFTs
would reduce volume by just 31 percent
while two IFTs would reduce volume by
approximately half. The Funds in the
Plan are index funds. Therefore, the
Agency examined the trading policies of
the largest index fund manager,
Vanguard, and of numerous other
mutual fund managers and defined
contribution plans. An investor in any
Vanguard fund who redeems shares of
a Vanguard fund may not purchase any
shares of that fund for 60 days.
Additionally, in Vanguard’s Developed
Markets Index Fund (similar to the
TSP’s I Fund), if the redeemed shares
have not been held for 60 days, the
investor is charged a 2 percent
redemption fee. Thus the approach of
two IFTs per month, with unlimited
redemptions to the G Fund, is
demonstrably more liberal than that
provided by the largest provider of
index funds.

Some participants expressed a desire
to have 24 (or, as suggested by one
participant, 12) trades available across
the year, as opposed to two per month.
The purpose of the regulation is to
reduce costs to TSP participants.
Transaction costs are highest when the
markets are the most volatile. The
Agency is seeking to minimize the
dollar volume of trades, especially
during those times. TIAA-CREF, a very
large defined contribution plan
provider, tried allowing a certain
number of transactions per year and
found that it experienced a “bunching”
of trades during volatile times, precisely
the opposite of the intention of the

transfer restrictions. That provider then
amended its policy to read, “A
participant who transfers from ANY
fund, transfers back, and then sells it
within 60 days may not repurchase that
fund for 90 days,” and, if the
transaction involves the international,
high yield, or small-cap funds, a 2
percent fee will be assessed.

Some participants commented that it
is their money in the TSP and, therefore,
the Agency can’t limit their activities.
Some contend that the policy will
prevent them from maximizing their
retirement income. Others stated that
the TSP is changing the rules mid-
course. Some felt it is unfair to younger
TSP participants, they assert, who need
to be more aggressive; some felt it was
unfair to TSP participants who are close
to retirement and, they assert, need to be
more aggressive. The SEC and 73
percent of defined contribution plans
(according to the 2007 Hewitt
Associates study) have acknowledged
that market timing (frequent IFT)
activity is harmful to the performance of
funds. The SEC found that this activity
“dilutes”” value for all investors, and has
mandated that mutual funds take action
to discourage or eliminate such activity.
Additionally, 73 percent of defined
contribution plans have taken actions to
reduce this activity. The Agency’s
research has indicated that its proposed
limits are more liberal than those of
many mutual funds and defined
contribution plans. For example, the
Thrift Plan for the Employees of the
Federal Reserve System does not allow
participants to redeem shares of any
fund for 14 days after purchase.

Several participants commented that
the proposed change would prevent
them from engaging in dollar cost
averaging. Dollar cost averaging is
spending a fixed amount at regular
intervals (e.g., monthly) on a particular
investment regardless of share price.
Dollar cost averaging is, by definition,
not driven by the level of the market. A
participant can most certainly employ a
systematic investment plan, making
IFTs every two weeks regardless of the
performance of the market, just as dollar
cost averaging is intended. In fact, this
would essentially be the same frequency
of dollar cost averaging into the TSP via
withholding from biweekly paychecks.

Several participants stated that, if the
Agency changes its IFT policy, they
should be allowed to take their money
out of the Plan. Congress has established
the circumstances under which a
participant may withdraw money from
his/her account. According to a survey
by Hewitt Associates, 73 percent of
defined contribution plans have
implemented policies to discourage

market timing activities because such
activities are detrimental to the
performance of the plans. None of the
affected participants was permitted a
special withdrawal of funds from these
plans. Further, the Agency is confident
that its proposal is more liberal than
most and furthers the TSP’s status as a
world class retirement vehicle.

Some participants wrote that the new
rule should apply to new participants
only; current participants should remain
under current rules. The Agency’s
objective in promulgating this
regulation was to reduce the impact of
frequent IFT activity. Allowing current
participants to rebalance using current
rules would likely mean that IFT
requests would remain at high levels.
Thus, this would not reduce the impact
of market trading activities and would
also be very difficult to program and
administer.

Several participants stated that there
is no evidence that frequent IFT activity
in the G, S, and F Funds has any
measurable impact on participants as a
whole and that the Agency should
restrict only the I Fund. Further still, a
handful of participants stated that
frequent IFT activity benefits
shareholders. While the I Fund
transaction costs were the highest, at
$16.5 million, the F and C Funds
incurred measurable costs of $1.1
million and $605,000, respectively, in
2007. Moreover, the Agency is
committed to eradicating the abusive
frequent transfer activity in and out of
the G fund by which some participants
extract earnings which rightfully belong
to long-term G fund investors.

As noted above, the TSP cannot
determine the exact amount of costs to
the plan from IFT activity for the
following reasons. First, each day, a
price for each fund is determined based
on closing stock prices for that day.
However, the fund manager does not
execute every stock trade at that closing
price. Any difference is market impact
and is charged or credited to the fund,
thus impacting the returns of the long-
term holders. Second, to accommodate
the large trades which result from
frequent IFT activity, managers must
keep a larger liquidity pool, which
causes performance to deviate from that
of the index. Lastly, for the TSP, when
the liquidity pool is depleted as a result
of a number of large trades in a row,
cash due to the TSP is not received for
up to three days, costing participants
foregone interest. None of those three
costs is calculable in advance, and all
three are different every single day.

Note from above that trading costs
may actually be credits. In fact, trading
costs in the S Fund in 2007 did benefit



22054

Federal Register/Vol. 73, No. 80/ Thursday, April 24, 2008/Rules and Regulations

the Fund by $4.3 million. However, it is
extremely important to highlight that
that number could just as easily have
been a cost. There is no way for the
Agency to control the size of such costs
or whether they are costs versus credits.
It can only work to minimize the
exposure of the TSP to the potential
costs by reducing the dollar amount of
the trade. The manager of the S Fund
did need to increase the liquidity pool
for the Fund, and there were several
times during the year that the TSP and
its participants lost interest income
because cash payment was delayed. Due
to these uncertainties, the restrictions
must be applied to the TSP Funds as a
whole.

Many participants suggested changing
the time that the I Fund is priced. By
statute, the I Fund must be designed to
replicate the performance of an
international index (5 U.S.C.
8438(b)(4)(B)). The index is priced at
4 p.m. Eastern Time. Therefore, the
I Fund must be priced at 4 p.m.

Some participants commented that
fair valuation of the I Fund is increasing
costs. On the contrary, costs would be
even higher without fair valuation. All
of the TSP stock funds are priced at
4 p.m. Eastern Time. For the C and S
Funds, the prices used are the 4 p.m.
closing prices of the stocks. The I Fund
comprises international stocks in
countries such as Japan and England.
Although the I Fund is priced at 4 p.m.,
the Japanese market actually closed 13
hours earlier, at 3 a.m. Eastern Time,
and the British market closed four and
half hours earlier at 11:30 a.m. On most
days, those closing prices are used to
price the I Fund. However, in times of
market turbulence, it can become
obvious that if the securities had still
been trading at 4 p.m. Eastern Time, the
prices would be materially different.
Fair value pricing is a process
(recommended by the SEC) to update
those ““stale” prices to make them a
more accurate reflection of the current
market environment.

When the investment manager
receives the daily trade order from the
TSP, the foreign markets are closed. The
investment manager cannot process the
order until the markets reopen, and any
differences in the opening stock prices
from the closing stock prices (market
impact) are charged back to the I Fund,
affecting its performance. Since fair
valuation updates the prices, it brings
them closer to where the trades are
actually executed, thereby lowering the
cost to the Fund. Without fair valuation,
the exposure to market impact costs
would be greater. Fair valuation is an
estimate of prices at 4 p.m. It is not

meant to be an estimation of where the
foreign markets will open.

Some participants said it was
misleading to compare the TSP to a
mutual fund. Others said TSP funds are
more like electronically (the Agency
assumes the participant meant
exchange) traded indexed funds (or
ETFs) that are traded through brokers.
Others noted the TSP should not be
compared to private sector funds
because they have active managers.
While the TSP Funds are not mutual
funds, they are invested in collective
trust funds (CTFs) which are virtually
identical to mutual funds in the way
they are priced and the way that trades
are executed. Collective trusts differ
from mutual funds in the following
ways. In general, only eligible, tax-
exempt assets such as a 401(k) or
defined benefit plan can invest in a
CTF. CTFs are regulated by the
Comptroller of the Currency, not the
SEC and Financial Industry Regulatory
Authority (FINRA) (which oversee
mutual funds). CTFs do not need to
provide prospectuses to investors.
Management fees tend to be lower with
CTFs. This is in part because CTFs, as
the preferred institutional account
structure, can offer significant scale
advantages to the investment manager.
CTFs offer absolute fee transparency.
There is a single management fee,
unlike the multiple layers of fees
associated with mutual funds.

There is a marked trend towards using
CTFs in the 401(k) industry, particularly
among large plans. Furthermore, low-
cost transparent vehicles are entirely
consistent with the spirit of the Pension
Protection Act of 2006. Unlike
commingled funds and mutual funds,
ETFs can be bought or sold on an
exchange throughout the trading day.
They can also be shorted. The TSP
Funds have an entirely different
structure from that of ETFs. While it is
true that ETFs track indexes, the first
actively-managed ETF was introduced
on March 25, 2008. While it is true that
there are actively-managed mutual
funds, there are also passively-managed
mutual funds which track index
performance. Like mutual funds, the
TSP Funds are priced once per day, and
unlike ETFs, they are not traded on an
exchange throughout the day.

Hence, the Agency looks to 401(k)
plans, the SEC, and the best practices of
mutual fund managers when developing
policy. The Agency cited figures from
passively-managed index funds
whenever possible since these most
closely resemble the TSP.

Some participants commented that
individual retirement accounts (IRAs)
do not have trading restrictions. The

TSP is not an IRA and is not similar in
structure to an IRA.

The Agency received a number of
comments about the rulemaking
process. Some participants stated that
the Agency’s notice of proposed
rulemaking was deficient because it
stated it would not affect either small
business entities or members of the
uniformed services. This comment is
unfounded. The Executive Director
certified that “this regulation will not
have a significant economic impact on
a substantial number of small entities”
but that it could affect “members of the
uniformed services.” 73 FR 12668,
March 10, 2008. He further certified the
regulation would affect “‘an
insubstantial number of financial
advisors who may provide advice in
connection with the Fund.” Id.

Some participants asked “‘aren’t
individual shareholders considered
small entities.”” They are not. Small
entities are defined at 5 U.S.C. 601(6) as
a “small business,” a ““small
organization,” and a “small
governmental jurisdiction.”

Some participants commented that
the Agency’s notice of proposed
rulemaking was deficient because the
proposed regulation is a major rule. A
major rule is one that is likely to result
in: (A) An annual effect on the economy
of $100,000,000 or more; (B) a major
increase in costs or prices for
consumers, individual industries,
Federal, State, or local government
agencies, or geographic regions; or (C)
significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic and
export markets. 5 U.S.C. 804(2). The
proposed rule is not a major rule under
this definition.

Some participants asked how the
Agency could impose IFT restrictions
on some participants when the
regulation was still proposed. The
interim IFT restrictions are based on a
regulation which took effect on January
7, 2008. 72 FR 73251, December 27,
2007. Other participants asked how the
interim regulation could be enforced
against frequent requestors of IFTs when
the comments from the interim
regulation had not been posted or
considered. The Agency’s Executive
Director did consider comments
submitted in connection with the
interim regulation. Additionally, the
proposed regulation notes “[clomments
submitted in response to the interim
regulation need not be resubmitted; they
will be considered as part of this
rulemaking process.” 73 FR 12665,
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March 10, 2008. The Agency is not
required to post comments in
connection with an interim regulation.

One participant commented that the
proposed regulation should be
published at “regulations.gov.” The
proposed regulation was published at
www.regulations.gov and also published
at www.gpoaccess.gov, Www.tsp.gov,
and www.frtib.gov. This participant also
noted that the Agency should
participate in the Federal Docket
Management System (FDMS)
functionality provided at
regulations.gov. Because the Agency is
cost-conscience (Agency research
indicates a fee may be associated with
the FDMS starting in 2010) and also
because the Agency publishes
regulations relatively infrequently, the
Agency has not analyzed whether this
optional functionality would benefit the
Agency. However, the Agency may
inquire into this functionality in the
future. Regardless of these issues, as
each participant was individually
notified (in the Executive Director’s
February 2008 letter) regarding this
regulation change, and as the Agency
received hundreds of comments, the
Agency does not believe participating in
this optional functionality impacted the
rulemaking process.

Some participants commented that
the Agency sent out its regulation
during a quiet time so that no one
would notice. This comment likely
refers to the Agency’s interim
regulation, which was published in the
Federal Register on December 27, 2007.
On November 19, 2007, at an open
Board meeting, the Agency’s Board
heard a presentation from the Agency’s
Chief Investment Officer. In response,
the Board approved a policy to limit
interfund transfers. The Board’s
decision was the subject of extensive
press coverage. Additionally, not long
after this November 2007 meeting, the
Chief Investment Officer’s PowerPoint
presentation and policy memorandum
and the minutes of this meeting were
posted on the Agency’s Web site.
Further, on November 27, 2007, links to
additional information about the
interfund transfer restrictions were
prominently displayed on the TSP
website. Before adopting the Board’s
policy, the Agency sought the advice of
the Employee Thrift Advisory Counsel
(ETAC) and on December 19, 2007 held
an open meeting with the
representatives to discuss the proposed
approach of using an initial interim
regulation followed by a structural limit.
This meeting was also subject to
extensive press coverage. As soon as
practicable after the ETAC meeting, the
Agency submitted its interim regulation

to the Federal Register which published
the interim rule on December 27, 2007.
The Agency also forwarded a copy of
the interim rule to the President of the
Senate, the Speaker of the House of
Representatives, the Government
Accountability Office, and the U.S.
Small Business Administration.
Continuing with this spirit of openness,
the Agency’s Executive Director notified
every participant about the proposed
regulation in his letter that accompanied
the annual participant statement mailed
in February of 2008.

Some participants questioned
whether this regulation was consistent
with the Board’s fiduciary obligation.
The Board’s IFT policy decision is
completely consistent with, and, more
accurately, mandated by, its fiduciary
duty. By law, the Board must adopt
investment policies that provide for low
administrative costs. 5 U.S.C. 8475. The
Board’s IFT decision helps it to keep
costs low.

A few participants stated that the
costs explained in the proposed
regulation were not persuasive and
suggested that the Agency hire an
outside company to do an audit. Some
participants also challenged the
experience and motivations of the
Agency’s Chief Investment Officer,
Tracey Ray. Ms. Ray graduated summa
cum laude from Washington College.
She was immediately hired by Merrill
Lynch and worked there as an account
executive for six years, providing
investment advice about stocks, bonds,
options and mutual funds to clients.
After her tenure at Merrill Lynch, she
spent 16 years in the investment
department of USF&G Corporation, a
Baltimore-based Fortune 500 insurance
company, which was purchased by St.
Paul Companies in 1998. While there,
she served as a Vice President, portfolio
manager and trader for stock, bond,
option and short-term cash portfolios,
and was responsible for the derivatives
program. She also completed the
program to earn the designation of
Chartered Financial Analyst. She left St.
Paul Companies in 2001 to take the
position of Deputy Chief Investment
Officer for the State of Maryland
Pension Fund, where she spent four
years evaluating, hiring and firing active
money managers until she was hired by
the Thrift Savings Plan in 2005. She also
serves on the Advisory Committee for
the Virginia Retirement System’s
Defined Contribution Plans.

While Ms. Ray’s credentials are
impeccable, and her study of the
problem facing the TSP was diligent,
thoughtful, and thorough, it is important
to note that the decision to move
forward with IFT restrictions was made

by the Board members, after careful
consideration and acting in their
capacity as fiduciaries for the TSP. The
Agency, in its notice of proposed
rulemaking, explained in great detail the
adverse effects of frequent IFT activity.
The Agency also made available, on the
TSP Web site, the memorandum and
presentation that led its Board to adopt
such a policy. Since these comments
neither critique the Agency’s
methodology nor make substantive
challenges to the accuracy of its
conclusion, the Agency determined it
would not be prudent to spend TSP
money to have an outside auditor verify
its determinations.

Several participants wrote that, as of
March 31, the Agency will be effectively
discriminating against a select group of
TSP members and that all TSP members
should be treated equally under the
current TSP rules. Others wrote that it
discriminated against members of the
military (many of whom are stationed
overseas where mail service takes
longer). This comment is directed at the
interim regulation which allowed the
Executive Director to require those
participants who engaged in excessive
trading to request IFTs by mail only.
Pursuant to the interim regulation, the
Agency analyzed the trading activity of
all participants in October, November,
and December 2007. In January, the
Agency sent a letter to all participants
who made more than three IFTs each
month. The letter warned that if they
made more than three IFTs in February,
or the following months, the Agency
could require them to request IFTs by
mail only. Thus, it is not accurate to
state that the Agency is discriminating
against a select group. The Agency
scanned the IFT activity of all
participants and warned those who
made four or more IFTs in three
consecutive months that they must stop.
Only those participants who failed to
heed the warning have been restricted.
Although the Investment Allocation
form used for IFTs is not generally
available on the TSP Web site, restricted
participants are able to access it via the
TSP Web site; the Agency has also
mailed a copy of the IFT transfer form
to participants and they can reproduce
it as necessary (or call the ThriftLine to
obtain more copies).

Several participants mentioned that
the proposed regulation is against the
Agency'’s policy of encouraging
participants to make their own
retirement decisions. For example, some
characterized the regulation as
“paternalistic” or “patronizing.”
Further, several participants stated that
this move takes away employees’
control over their retirement and cited
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the Thrift Savings Plan Open Elections
Act of 2004 (Act). This Act allowed
Federal employees and members of the
uniformed services to begin or alter
their TSP contributions at any time
instead of limiting such changes to
biannual open-season periods. The Act
did not alter the requirement in 5 U.S.C.
8438(d) that the Executive Director
prescribe regulations allowing at least
two interfund transfers per year. This
regulation affords participants many
more opportunities to make IFTs than
the minimum Congress determined
necessary and, further, does not change
the Agency’s continuing policy of
educating its participants so that they
can control their own retirement.

Several participants commented that
the proposed regulation was contrary to
an existing Federal regulation. Section
1601.32(b) of title 5, Code of Federal
Regulations does currently provide that
there is no limit on the number of IFT
requests that may be made by a
participant. In 2003, the Executive
Director published this regulation
pursuant to his authority to prescribe
such regulations as may be necessary to
administer the Thrift Savings Plan. 5
U.S.C. 8474(b)(5). The Executive
Director has determined that, in order to
effectively administer the TSP, it is
necessary to amend this regulation in
order to address the impact of frequent
transfers on the TSP.

Several participants stated that the
TSP spent millions of dollars upgrading
its systems to handle daily interfund
transfers, and wasting that investment is
inconsistent with the Board’s fiduciary
duty. The Agency did not move to a
daily-valued record-keeping platform in
order to facilitate frequent IFTs. This
upgrade improved efficiency by
spreading the volume of IFTs over the
course of a full month, rather than
requiring a one-time ‘“‘batch-process” at
month’s end. This upgrade also
eliminated the previous 15-day waiting
period between IFT requests and
execution. The daily-valued platform
also enabled participants to have
immediate account information access
on the Web site and reduced paper
statement costs (thus saving the
participants over $3 million per year).
Thus, the enhancement to the record-
keeping system was not intended to
facilitate frequent IFTs. In fact, the
Agency’s Executive Director and Board
have expressed concern over the
potential for misuse of the daily-valued
platform both before and since its
implementation.

In 2004, Agency staff reviewed the
TSP’s IFT records to determine if the
newly enhanced system was being
misused. The level of frequent IFT

activity was de minimus at the time and
there was no need to put restrictions in
place.

Since fielding the daily-valued
platform, the Agency has added toll-free
telephone service, reduced processing
and transaction timing, added dual/
simultaneous call centers with extended
hours, enhanced participant education
materials, added a back-up state-of-the-
art data center, and implemented the
lifecycle funds. During this four-year
period, the Agency’s budget actually
decreased on an annual basis.

In short, the Board takes its fiduciary
duty very seriously. It has improved
service while decreasing costs. It has
adopted this IFT policy because the
costs associated with frequent transfers
have harmed TSP participants. By law,
the Board must adopt investment
policies that provide for low
administrative costs. 5 U.S.C. 8475. The
Board’s IFT policy decision is
completely consistent with this duty.

One participant wrote that the
frequent transferors must be making
money or else Congress would have
stepped in to prevent these people from
harming their retirement accounts. The
Board, not Congress, has the statutory
authority and duty to act solely in the
interest of the Plan’s participants and
beneficiaries. 5 U.S.C. 8477(b)(1).
Although the Agency advised the
Congress of its plan to limit IFTs,
Agency fiduciaries were solely
responsible for this decision.

A participant asked if rebalancing a
portfolio which may include adjusting
the balances of 10 funds constitutes a
single IFT. The answer is yes.

A participant suggested that the TSP
“should buy the EFA index which can
be bought and sold with a low fee.” The
Agency believes this participant meant
the exchange-traded fund (ETF) which
tracks the Europe, Australia and Far
East (EAFE) Index and has a stock
symbol “EFA.” EFA is actually not a
low cost alternative as it has an expense
ratio of 34 basis points versus the TSP’s
expense ratio of 1.5 basis points.

A participant noted that comparison
to other funds is ““meaningless” as the
TSP had unlimited transfers. Other
funds also had unlimited transfers prior
to 73 percent of them implementing
curbs to reduce market timing activity.

A participant noted that Barclay’s
should make more use of EAFE futures
to offset I Fund transactions. Barclays
does make use of EAFE and country
futures to offset a portion of I Fund
transactions. The same participant
noted that the Agency should balance
out IFT requests to a single order to buy
or sell. The Agency does that. That same
participant noted that the Agency needs

to evaluate whether total I Fund
transactions in 2007 produced net
positive or net negative trading costs, on
what days and in what amounts. The
Agency has that information for each
day. The total cost for 2007 was
$16,513,454.

Several participants commented they
thought the G Fund should not be
favored because it is not a good
investment and does not keep up with
inflation. The Agency is allowing
unlimited redemptions to the G Fund to
provide a safe harbor for participants
who may wish to exit the stock market
during times of financial distress. The
Agency would also like to note that, by
virtue of the fact that the G Fund rate
adjusts every month and is based on
longer-term Treasury rates, the G Fund
is an inflation hedge because interest
rates generally rise when inflation rises.

Several participants commented that
the TSP should have more investment
options. In 2006, the TSP hired an
investment consultant to review the
TSP’s investment choices. The
conclusion of that study was that
participants were well served by the
current fund lineup. The TSP will
conduct similar reviews periodically in
the future.

Some participants suggested that
Agency comparisons to Fidelity, T.
Rowe Price, and Vanguard (among
others) are imperfect because these
plans offer more diverse investment
vehicles and that they are for-profit
organizations. It is true that those fund
families do offer more choices than the
TSP, but defined contribution plans do
not offer all available Fidelity,
Vanguard, or T. Rowe Price funds. In
2006, the Board hired an investment
consultant, Ennis Knupp and
Associates, to review the plan. The
consultant noted that 70 percent of
defined contribution plans with more
than 5,000 participants offer 15 or fewer
investment options. Additionally, as
cited before, over 73 percent of defined
contribution plans have some type of
trading restrictions. Mutual fund
families are for-profit organizations, but
all redemption fees are credited back to
the funds, not to the profits of the
companies. Additionally, why would a
profit-oriented company, such as
Vanguard, prohibit shareholders from
repurchasing funds for 60 days unless it
truly believed that market timing was
detrimental to fund performance? It
does so because the company is
attempting to maximize performance of
the funds by minimizing costs due to
market timing activity.

Based on several comments, there
seems to be a misconception that when
a participant requests an IFT that his or
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her entire account is sold and
repurchased to reflect the new
percentages. In fact only the difference
between the original percentage and the
new percentage is traded, and that is
netted against all other participant
activity. The investment manager is
then given a single dollar amount for
each fund each day.

Some participants commented that
there is a problem with the contract
with Barclays, the investment manager,
or that the fund should be managed by
a firm better able to control the fees. The
Barclays contract is extremely
competitive. All of the costs related to
the administration of that contract are
included in the TSP’s 1.5 basis point net
administrative expense ratio. Every
manager, who participated in the
request for proposal process to manage
the Funds of the TSP, charges trading
costs back to their clients’ funds, just as
Barclays does for the TSP Funds.

A participant noted that he could not
find information on the Vanguard Web
site that Vanguard funds could not be
repurchased within 60 days of
redemption. On the site, in the search
function, typing “frequent trading
policy” will display that information.

The Agency appreciated the
opportunity to review and respond to
comments from participants who take
an active interest in the TSP and wish
to offer suggestions. The comment
process allowed the Agency to address
any misunderstandings about the
proposed interfund transfer change, to
learn if there are unanticipated legal or
policy impediments to the proposed
change, and to hear suggestions about
how better to implement the proposed
change. Although the comments
received did not cause the Executive
Director to make any changes to the
proposed interfund transfer rule, he did
carefully consider all comments
received. Therefore, the Agency is
publishing the proposed rule as final
without change.

Regulatory Flexibility Act

I certify that this regulation will not
have a significant economic impact on
a substantial number of small entities. It
will affect only Thrift Savings Plan
participants and beneficiaries. To the
extent that limiting interfund transfers
is necessary to curb excessive trading,
very few, if any, “small entities,” as
defined in 5 U.S.C. 601(6), will be
affected by the final rule. This is
because the Thrift Savings Plan is
sponsored by the U.S. Government and
because the interfund transfer
limitations are likely to affect primarily
Federal employees, members of the
uniformed services, and an insubstantial

number of financial advisors who may
provide advice in connection with the
TSP.

Paperwork Reduction Act

I certify that these regulations do not
require additional reporting under the
criteria of the Paperwork Reduction Act.

Unfunded Mandates Reform Act of
1995

Pursuant to the Unfunded Mandates
Reform Act of 1995, 2 U.S.C. 602, 632,
653, 1501-1571, the effects of this
regulation on state, local, and tribal
governments and the private sector have
been assessed. This regulation will not
compel the expenditure in any one year
of $100 million or more by state, local,
and tribal governments, in the aggregate,
or by the private sector. Therefore, a
statement under § 1532 is not required.

Submission to Congress and the
Government Accountability Office

Pursuant to 5 U.S.C. 810(a)(1)(A), the
Agency submitted a report containing
this rule and other required information
to the U.S. Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States before
publication of this rule in the Federal
Register. This rule is not a major rule as
defined at 5 U.S.C. 804(2).

List of Subjects in 5 CFR Part 1601

Government employees, Pensions,
Retirement.

Gregory T. Long,
Executive Director, Federal Retirement Thrift
Investment Board.

For the reasons set forth in the
preamble, the Agency is amending 5
CFR chapter VI as follows:

PART 1601—PARTICIPANTS’
CHOICES OF TSP FUNDS

m 1. The authority citation for part 1601
continues to read as follows:

Authority: 5 U.S.C. 8351, 8438, 8474(b)(5)
and (c)(1).
m 2. Amend § 1601.32, by revising
paragraph (b) to read as follows:

§1601.32 Timing and posting dates.

* * * * *

(b) Limit. There is no limit on the
number of contribution allocation
requests. A participant may make two
unrestricted interfund transfers (account
rebalancings) per account (e.g., civilian
or uniformed services), per calendar
month. An interfund transfer will count
toward the monthly total on the date
posted by the TSP and not on the date
requested by a participant. After a
participant has made two interfund

transfers in a calendar month, the
participant may make additional
interfund transfers only into the G Fund
until the first day of the next calendar
month.

[FR Doc. E8-8957 Filed 4-23—08; 8:45 am]
BILLING CODE 6760-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R08-OAR-2007-0367; FRL-8552-4]

Approval and Promulgation of Air
Quality Implementation Plans;
Montana; Whitefish PM,o
Nonattainment Area Control Plan

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is taking direct final
action approving State Implementation
Plan (SIP) revisions submitted by the
Governor of Montana on June 26, 1997,
and June 13, 2000. (Portions of the June
26, 1997 submittal were withdrawn by
the Governor of Montana on February 8,
1999). These revisions contain an
inventory of emissions for Whitefish
and establish and require continuation
of all control measures adopted and
implemented for reductions of
particulate aerodynamic diameter less
than or equal to 10 micrometers (PM;o)
in order to attain the PM;, National
Ambient Air Quality Standards
(NAAQS) in Whitefish. Using the PM;o
clean data areas approach, we are
approving the control measures and the
emissions inventory that were
submitted as part of the PM;,
nonattainment area SIP for Whitefish.
This action is being taken under section
110 of the Clean Air Act (CAA or Act).

DATES: This rule is effective on June 23,
2008 without further notice, unless EPA
receives adverse comment by May 27,
2008. If adverse comment is received,
EPA will publish a timely withdrawal of
the direct final rule in the Federal
Register informing the public that the
rule will not take effect.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R08—
OAR-2007-0367, by one of the
following methods:

e hitp://www.regulations.gov. Follow
the on-line instructions for submitting
comments.

e E-mail: dygowski.laurel@epa.gov
and ostrand.laurie@epa.gov.

e Fax:(303) 312-6064 (please alert
the individual listed in the FOR FURTHER
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INFORMATION CONTACT if you are faxing
comments).

e Mail: Director, Air and Radiation
Program, Environmental Protection
Agency (EPA), Region 8, Mailcode 8P—
AR, 1595 Wynkoop Street, Denver,
Colorado 80202-1129.

e Hand Delivery: Director, Air and
Radiation Program, Environmental
Protection Agency (EPA), Region 8,
Mailcode 8P-AR, 1595 Wynkoop Street,
Denver, Colorado 80202—-1129. Such
deliveries are only accepted Monday
through Friday, 8 a.m. to 4:30 p.m.,
excluding Federal holidays. Special
arrangements should be made for
deliveries of boxed information.

Instructions: Direct your comments to
Docket ID No. EPA-R08-0OAR-2007—-
0367.

EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at http://
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through http://
www.regulations.gov or e-mail. The
http://www.regulations.gov Web site is
an “anonymous access’’ system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA, without going through http://
www.regulations.gov your e-mail
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses. For additional information
about EPA’s public docket visit the EPA
Docket Center homepage at http://
www.epa.gov/epahome/dockets.htm.
For additional instructions on
submitting comments, go to Section I.
General Information of the
SUPPLEMENTARY INFORMATION section of
this document.

Docket: All documents in the docket
are listed in the http://

www.regulations.gov index. Although
listed in the index, some information is
not publicly available, e.g., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
will be publicly available only in hard
copy. Publicly available docket
materials are available either
electronically in http://
www.regulations.gov or in hard copy at
the Air and Radiation Program,
Environmental Protection Agency
(EPA), Region 8, 1595 Wynkoop Street,
Denver, Colorado 80202-1129. EPA
requests that if at all possible, you
contact the individual listed in the FOR
FURTHER INFORMATION CONTACT section to
view the hard copy of the docket. You
may view the hard copy of the docket
Monday through Friday, 8 a.m. to 4
p.m., excluding Federal holidays.

FOR FURTHER INFORMATION CONTACT:
Laurel Dygowski, EPA Region 8, 1595
Wynkoop, Denver, CO 80202-1129,
(303) 312-6144;
dygowski.laurel@epa.gov.

SUPPLEMENTARY INFORMATION:

Table of Contents

I. General Information

II. Summary of SIP Revision

III. Analysis of Requirements to Use Clean
Data Areas Approach

IV. Final Action

V. Statutory and Executive Order Reviews

Definitions

For the purpose of this document, we
are giving meaning to certain words or
initials as follows:

(i) The words or initials Act or CAA
mean or refer to the Clean Air Act,
unless the context indicates otherwise.

(ii) The words EPA, we, us or our
mean or refer to the United States
Environmental Protection Agency.

(iii) The initials SIP mean or refer to
State Implementation Plan.

(iv) The words State or Montana mean
the State of Montana, unless the context
indicates otherwise.

I. General Information

A. What Should I Consider as I
Prepare My Comments for EPA?

1. Submitting CBI. Do not submit this
information to EPA through http://
regulations.gov or e-mail. Clearly mark
the part or all of the information that
you claim to be CBI. For CBI
information in a disk or CD-ROM that
you mail to EPA, mark the outside of the
disk or CD-ROM as CBI and then
identify electronically within the disk or
CD-ROM the specific information that
is claimed as CBI. In addition to one
complete version of the comment that
includes information claimed as CBI, a

copy of the comment that does not
contain the information claimed as CBI
must be submitted for inclusion in the
public docket. Information so marked
will not be disclosed except in
accordance with procedures set forth in
40 CFR part 2.

2. Tips for Preparing Your Comments.
When submitting comments, remember
to:

a. Identify the rulemaking by docket
number and other identifying
information (subject heading, Federal
Register date and page number).

b. Follow directions—The agency may
ask you to respond to specific questions
or organize comments by referencing a
Code of Federal Regulations (CFR) part
or section number.

c. Explain why you agree or disagree;
suggest alternatives and substitute
language for your requested changes.

d. Describe any assumptions and
provide any technical information and/
or data that you used.

e. If you estimate potential costs or
burdens, explain how you arrived at
your estimate in sufficient detail to
allow for it to be reproduced.

f. Provide specific examples to
illustrate your concerns, and suggest
alternatives.

g. Explain your views as clearly as
possible, avoiding the use of profanity
or personal threats.

h. Make sure to submit your
comments by the comment period
deadline identified.

II. Summary of SIP Revision

A. Background

The Whitefish area was designated
nonattainment for PM, and classified
as moderate under section 107(d)(3) of
the Clean Air Act on October 19, 1993
(see 58 FR 36908 (July 9, 1993), 58 FR
53886 (October 19, 1993), and 40 CFR
81.327 (Flathead County (part)). The
Whitefish designation became effective
on November 18, 1993. The air quality
planning requirements for moderate
PM,o nonattainment areas are set out in
subparts 1 and 4 of Title I of the Act.
Subpart 1 applies to nonattainment
areas generally and subpart 4 applies to
PM; nonattainment areas. At times,
subpart 1 and subpart 4 overlap or
conflict. We have attempted to clarify
the relationship among these provisions
in guidance entitled the “General
Preamble” (see 57 FR 13498 (April 16,
1992) and 57 FR 18070 (April 28, 1992))
and, as appropriate, in today’s notice.

B. What Requirements Do States Need
To Follow in Developing PM;o
Nonattainment Area SIPs?

Our ‘“General Preamble” describes our
preliminary views on how we will
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review SIPs and SIP revisions submitted
under Title I of the Act, including State-
submitted SIPs for moderate PM,q
nonattainment areas (see generally 57
FR 13498 (April 16, 1992) and 57 FR
18070 (April 28, 1992)). In this
document, we are applying our
interpretations considering the specific
factual issues presented.

A State containing a moderate PM,o
nonattainment area designated after the
1990 Amendments is normally required
to submit several provisions within 18
months of the effective date of the
designation. These provisions were due
for the Whitefish area by May 18, 1995.
They include an emissions inventory,
control measures, an attainment
demonstration, quantitative milestones
for reasonable further progress (RFP),
and contingency measures.
Requirements for the control measures
include: provisions to assure that
reasonably available control measures
(RACM), including reasonably available
control technologies (RACT), shall be
implemented no later than four years
after designation, which was November
18, 1997 for Whitefish. However, under
the PM,o clean data areas approach that
we are proposing to use here, we are
only proposing to require the control
measures, the provisions for enforcing
those measures, and the emissions
inventory for Whitefish.

1. Clean Data Areas Approach

The air quality planning requirements
for PM,o nonattainment areas are set out
in subparts 1 and 4 of title I of the Act.
EPA has issued a General Preamble *
and Addendum to the General
Preamble 2 describing our preliminary
views on how the Agency intends to
review state implementation plans
(SIPs) submitted to meet the CAA’s
requirements for PM;o plans. These
documents provide detailed discussions
of our interpretation of the title I
requirements.

In nonattainment areas where
monitored data demonstrate that the
NAAQS have already been achieved,
EPA has determined that certain
requirements of part D, subparts 1 and
2 of the Act do not apply. Therefore we
do not require certain submissions for
an area that has attained the NAAQS.
These include reasonable further

1“General Preamble for the Implementation of
Title I of the Clean Air Act Amendments of 1990,”
57 FR 13498 (April 16, 1992), as supplemented at
57 FR 18070 (April 28, 1992).

2“State Implementation Plans for Serious PMo
Nonattainment Areas, and Attainment Date Waivers
for PM;o Nonattainment Areas Generally;
Addendum to the General Preamble for the
Implementation of Title I of the Clean Air Act
Amendments of 1990,” 59 FR 41998 (August 16,
1994).

progress (RFP) requirements, attainment
demonstrations, RACM, and
contingency measures, because these
provisions have the purpose of helping
achieve attainment of the NAAQS.

This interpretation of the CAA is
known as the Clean Data Policy and is
the subject of two EPA memoranda. EPA
also finalized the statutory
interpretation set forth in the policy in
a final rule, 40 CFR 51.918, as part of
its “Final Rule to Implement the 8-hour
Ozone National Ambient Air Quality
Standard—Phase 2"’ (Phase 2 Final
Rule). See discussion in the preamble to
the rule at 70 FR 71612, 71645—46
(November 29, 2005).

EPA believes that the legal bases set
forth in detail in our Phase 2 Final rule,
our May 10, 1995 memorandum from
John S. Seitz, entitled ‘“Reasonable
Further Progress, Attainment
Demonstration, and Related
Requirements for Ozone Nonattainment
Areas Meeting the Ozone National
Ambient Air Quality Standard,” and our
December 14, 2004 memorandum from
Stephen D. Page entitled “Clean Data
Policy for the Fine Particle National
Ambient Air Quality Standards” are
equally pertinent to the interpretation of
provisions of subparts 1 and 4
applicable to PM;o. Our interpretation
that an area that is attaining the
standards is relieved of obligations to
demonstrate RFP and to provide an
attainment demonstration, RACM and
contingency measures pursuant to part
D of the CAA, pertains whether the
standard is PM,o, ozone or PM, 5 (see 71
FR 40954-40955).

If an area meets the following
requirements, the state will no longer be
required to develop an attainment
demonstration, contingency measures or
a RFP demonstration. The area must
meet the following requirements:

(a) The area must be attaining the
PM;o NAAQS with the three most recent
years of quality-assured air quality data.

(b) The state must continue to operate
an appropriate PM, air quality
monitoring network, in accordance with
40 CFR part 58, in order to verify the
attainment status of the area.

(c) The control measures for the area,
which were responsible for bringing the
area into attainment, must be approved
by EPA as meeting the CAA
requirements for RACM/RACT.

(d) A PM,o emissions inventory must
be completed for the area.

III. Analysis of Requirements to Use
Clean Data Areas Approach

A. Attainment of the PM;0 NAAQS

Whether an area has attained the PM;q
NAAQS is based exclusively upon

measured air quality levels over the
most recent and complete three calendar
year period (see 40 CFR part 50 and 40
CFR 50, appendix K). On November 1,
2001 (66 FR 55102), we published a
final rulemaking action declaring that
the Whitefish PM;o nonattainment area
was in attainment of the PM,, standard
based on 2003-2005 monitoring data
and that the area had attained the
standard by its attainment date. The
applicable attainment date as required
by the CAA for Whitefish was December
31, 2000. If you wish to obtain more
information regarding our attainment
determination, please see our November
1, 2001, Federal Register document.

To use the PM; clean data areas
approach, an area must be attaining
with the three most recent years of
quality assured data at the time of this
notice. In this case, the three most
recent years are 2003—2005. During the
2003-2005 period, data was collected at
the Dead End monitoring station (AQS
identification #30—-029—-0009). The
regulatory requirement for data capture
in 40 CFR part 50, Appendix K, is 75
percent on a quarterly basis. The 2003—
2005 monitoring data shows no
exceedances of either the 24-hour or
annual PM;o NAAQS during this period,
and data capture met the 75 percent
criterion.

B. Continued Operation of PM;
Monitoring Network

The Montana Department of
Environmental Quality (MDEQ) shall
continue to operate its PMq air quality
monitoring network in accordance with
40 CFR, part 58, in order to verify the
attainment status of the area. We
approved Montana’s state-wide air
quality monitoring program on March 9,
1981 (see 46 FR 15686). This approval
established the state and local air
monitoring station (SLAMS) network,
the maintenance requirements for the
monitoring stations, and the method of
data reporting and annual review for the
stations. The stations are to monitor
ambient levels of criteria pollutants (for
which NAAQS have been established).
All SLAMS are to be operated in
accordance with the criteria established
in 40 CFR 58, subpart B, and are to be
sited according to 40 CFR 58, appendix
E. Reference or equivalent monitors are
to be used as defined in 40 CFR 50.1
and the quality assurance procedures
are to be followed as outlined in 40 CFR
58, appendix A. On December 21, 1993
(see 58 FR 67324), we approved
revisions to the state-wide monitoring
SIP to update the existing monitoring
SIP.

Monitoring in Whitefish for PM,o is
currently performed at the Dead End
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monitoring station (AQS identification
#30-029-0009). EPA Region VIII
conducts periodic reviews of Montana’s
ambient air network, which includes the
Whitefish site. Based on these reviews,
our monitoring staff has approved this
location of this monitoring station.

C. Control Measure Requirements

Moderate PM o nonattainment areas,
designated after the 1990 Amendments,
must submit provisions to ensure that
RACM is implemented no later than 4
years after designation, which was
November 18, 1997 for Whitefish (see
sections 172(c)(1) and 189(a)(1)(C) of the
Act). The General Preamble contains a
detailed discussion of our interpretation
of the RACM requirements (see 57 FR
13539-13545 and 13560-13561).

The State should identify available
control measures to make sure they are
reasonable and that they meet the area’s
attainment needs, (see 57 FR 13540—
13544). A State may reject an available
control measure if it is technologically
infeasible or unreasonably expensive. In
addition, RACM doesn’t require controls
on emissions from sources that are
insignificant (de minimis) and doesn’t
require an area to use all available
control measures if it demonstrates
timely attainment and if using
additional controls wouldn’t expedite
attainment.

Whitefish Control Measures

The Whitefish PM,o Control Plan
contains control measures for
particulate emissions of fugitive dust
that have been incorporated into the
Flathead County Air Pollution Control
Program. The measures adopted in the
plan include control of fugitive dust
from paved roads, parking lots,
construction and demolition activities,
and land clearing. In addition, the
measures include requirements for
street sweeping and flushing. Whitefish
adopted the provisions for this control
program as local regulations (Rule 701—
707) and they were adopted as part of
the Flathead County Air Pollution
Control Program on June 24, 1997. In
addition, the Flathead County Air
Pollution Control Program contains
county wide open burning regulations
that are applicable to Whitefish. Each of
the regulations specific to Whitefish are
explained below.

Rule 701—Material To Be Used on
Roads and Parking Lots—Standards

Rule 701 pertains to the types of
sanding material that can be used for
sanding roads and parking lots. This
rule requires the application of sanding
material with a material content passing
a number 200 mesh screen to be no

more than 4.0 percent oven dry weight
and have a durability rating, as defined
by the Montana Modified L.A. Abrasion
test, of less than or equal to 9.0 percent
wear loss.

Rule 702—Construction and Demolition
Activity

The construction and demolition rule
requires owners or operators of such
activities to obtain a permit that
describes the project and contains a dust
control plan that constitutes RACT.
RACT is the use of techniques to
prevent the emission and/or airborne
transport of dust and dirt from the site
and includes the application of water or
other liquid, limiting access to the site,
securing loads, cleaning vehicles, and
scheduling projects for optimum
meteorological conditions.

Rule 703—Pavement of Roads Required
and Rule 704—Pavement of Parking
Lots Required

Rule 703 and Rule 704 require a plan
and schedule of implementation to
improve existing unpaved roads and
parking lots by paving, routine
application of dust suppressants, or
other reasonable control measures, as
determined in a compliance plan that
must be filed with the Flathead County
Health Department. In addition, the
paving regulations require new streets,
roads, or alleys that are greater than fifty
feet in length and have an average
projected traffic volume greater than 200
vehicles per day be paved. The rule also
requires that new parking lots greater
than 5,000 square feet, or with a parking
capacity greater than fifteen vehicles, or
with a traffic volume of more than fifty
vehicles per day be paved.

Rule 705—Street Sweeping and
Flushing

Rule 705 requires a prioritized street
sweeping and flushing program that
commences on the first working day
after any streets become temporarily or
permanently ice-free and temperatures
are expected to remain above thirty-five
degrees for a 24-hour period. Prioritized
street sweeping and flushing applies
during November through April. Streets
with the highest traffic volume are
cleaned first. During May through
October, street sweeping and flushing
occurs on an as needed basis.

Rule 706—Clearing of Land Greater
than ¥4 Acre in Size

The owner or operator of any land
greater than 0.25 acre in size that has
been cleared or excavated is required to
use RACT to control dust emissions. In
this case, RACT means techniques to
prevent the emission or transport of

dust and dirt from any disturbed or
exposed land. RACT includes, but is not
limited to, vegetative cover, synthetic
cover, water or chemical stabilization,
and installing wind breaks.

Rule 707—Contingency Plan

Rule 707 provides that in the event
EPA provides notification to the State
that the SIP for the Whitefish area failed
to timely attain the PM;o NAAQS or
make reasonable further progress,
contingency measures will be required.
The contingency measures require that
de-icing agents will be used on roads or
parking lots.

D. Emissions Inventory

Section 172(c)(3) of the Act requires
that nonattainment plan provisions
include a comprehensive, accurate,
current inventory of actual emissions
from all sources of relevant pollutants in
the nonattainment area. MDEQ
submitted an emissions inventory for
Whitefish on June 26, 1997, withdrew
that inventory on February 28, 1999,
and resubmitted it on June 13, 2000.
MDEQ chose January 1, 1993 through
December 31, 1993 as the base year for
the emission inventory due to the
occurrence of PM; violations during
the preceding year. The results of the
emissions inventory indicate that
crustal particulate matter was the major
contributor to PM;o concentrations in
the Whitefish area during 1993. Crustal
particulate matter accounted for 92.1%
of the PM,( emissions during that time,
with the majority of the PM,( emissions
occurring in the spring quarter. The
major source of PM,, was identified as
road dust. The major contributors to
road dust were re-entrained road dust
generated from road sanding material
and vehicle carry-on of mud and dirt
from unpaved roads, alleys, and parking
lots.

EPA is proposing to approve the
emission inventory for Whitefish
because it is accurate and
comprehensive, and consistent with the
requirements of sections 172(c)(3) and
110(a)(2)(K) of the CAA. In addition to
the above requirements for the use of
the clean data areas approach, any
requirements that depend solely on
designation or classification, such as
new source review (NSR) and RACM/
RACT, will remain in effect. New source
review requirements have been
approved as part of the Administrative
Rules of Montana, title 17, chapter 8,
subchapters 8 and 9 and were approved
as part of the SIP on August 13, 2001
(see 66 FR 42427). (Administrative and
clerical changes have been made to the
rule on January 24, 2006 (see 71 FR
3770 and 3776) and July 19, 2006 (see
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71 FR 40922)). New source review
requirements that were approved into
the SIP will continue to be in effect.

However, the requirements under
CAA section 172(c) for developing
attainment demonstrations, RFP
demonstrations, and contingency
measures are waived due to the fact that
the areas which are eligible under this
approach have already attained the
PM;o NAAQS and have met RFP. Any
sanctions clocks that may be running for
an area due to failure to submit, or
disapproval of, any attainment
demonstration, RFP or contingency
measure requirements, are stopped. In
addition, areas are still required to
demonstrate transportation conformity
using the build/no-build test, or the no-
greater-than-1990 test. The emissions
budget test would not be required
because the requirements for an
attainment demonstration and RFP,
which establish the budgets, no longer
apply. The applicable tests for general
conformity still apply. The use of the
clean data areas approach doesn’t act as
a CAA section 107(d) redesignation, but
only serves to approve nonattainment
area SIPs required under part D of the
CAA.

IV. Final Action

EPA is approving State
Implementation Plan (SIP) revisions
submitted by the Governor of Montana
on June 26, 1997 and June 13, 2000. The
June 26, 1997 submittal revises the SIP
by adding the Whitefish PM,, Control
Plan and an emissions inventory for the
Whitefish area. On February 28, 1999,
the Governor of Montana withdrew all
chapters of the Whitefish PM;¢ Control
Plan submitted on June 26, 1997, except
chapters 15.2.7, 15.12.8, and 15.12.10.
The June 13, 2000 submittal contains
corrections to chapter 15.12.8. Chapters
15.2.7,15.12.8, and 15.12.10 contain the
PM,o control measures, control
demonstration, and enforceability
sections of the plan. We are approving
the emissions inventory for Whitefish
and chapters 15.2.7, 15.12.8, and
15.12.10 of the Whitefish PM,, Control
Plan using the PM;( clean areas data
approach.

EPA is publishing this rule without
prior proposal because the Agency
views this as a noncontroversial
amendment and anticipates no adverse
comments. However, in the Proposed
Rules section of today’s Federal
Register publication, EPA is publishing
a separate document that will serve as
the proposal to approve the SIP revision
if adverse comments are filed. This rule
will be effective June 23, 2008 without
further notice unless the Agency
receives adverse comments by May 27,

2008. If the EPA receives adverse
comments, EPA will publish a timely
withdrawal in the Federal Register
informing the public that the rule will
not take effect. EPA will address all
public comments in a subsequent final
rule based on the proposed rule. The
EPA will not institute a second
comment period on this action. Any
parties interested in commenting must
do so at this time. Please note that if
EPA receives adverse comment on an
amendment, paragraph, or section of
this rule and if that provision may be
severed from the remainder of the rule,
EPA may adopt as final those provisions
of the rule that are not the subject of an
adverse comment.

V. Statutory and Executive Order
Review

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “‘significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. For
this reason, this action is also not
subject to Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely approves
state law as meeting Federal
requirements and imposes no additional
requirements beyond those imposed by
state law. Accordingly, the
Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Because this
rule approves pre-existing requirements
under state law and does not impose
any additional enforceable duty beyond
that required by state law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104-4).

This rule also does not have tribal
implications because it will not have a
substantial direct effect on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000). This
action also does not have Federalism
implications because it does not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,

August 10, 1999). This action merely
approves a state rule implementing a
Federal standard, and does not alter the
relationship or the distribution of power
and responsibilities established in the
Clean Air Act. This rule also is not
subject to Executive Order 13045
“Protection of Children from
Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997),
because it approves a state rule
implementing a Federal standard.

In reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the Clean Air Act. In this context, in the
absence of a prior existing requirement
for the State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the Clean Air Act. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. This rule does
not impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

The Congressional Review Act, 5
U.S.C. section 801 et seq., as added by
the Small Business Regulatory
Enforcement Fairness Act of 1996,
generally provides that before a rule
may take effect, the agency
promulgating the rule must submit a
rule report, which includes a copy of
the rule, to each House of the Congress
and to the Comptroller General of the
United States. EPA will submit a report
containing this rule and other required
information to the U.S. Senate, the U.S.
House of Representatives, and the
Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. section 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by June 23, 2008.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
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enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Particulate matter, Reporting and
recordkeeping requirements.

Dated: March 27, 2008.

Carol Rushin,
Acting Regional Administrator, Region 8.

40 CFR part 52 is amended to read as
follows:

PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart BB—Montana

m 2. Section 52.1370 is amended by
adding paragraph (c)(66) to read as
follows:

§52.1370 Identification of plan.
* * * * *
(C) * % %

(66) On June 26, 1997, the Governor
of Montana submitted the Whitefish
OM;, Control Plan and on June 13,
2000, the Governor submitted revisions
to the June 26, 1997 submittal. On
February 28, 1999, the Governor of
Montana withdrew all sections of the
Whitefish PM;o Control Plan submitted
on June 26, 1997, except sections 15.2.7,
15.12.8, and 15.12.10. EPA is approving
sections 15.2.7, 15.12.8, and 15.12.10 of
the Whitefish PM;, Control Plan.

(i) Incorporation by reference.

(A) Sections 15.2.7, 15.12.8, and
15.12.10 of the Whitefish PM ;o Control
Plan.

(ii) Additional Material.

(A) Flathead County Air Pollution
Control Program as of June 20, 1997.

[FR Doc. E8—8862 Filed 4-23-08; 8:45 am]|
BILLING CODE 6560-50-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679
[Docket No. 071106671-8010-02]
RIN 0648-XH35

Fisheries of the Economic Exclusive
Zone Off Alaska; Deep-Water Species
Fishery by Vessels Using Trawl Gear in
the Gulf of Alaska

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; closure.

SUMMARY: NMFS is prohibiting directed
fishing for species that comprise the
deep-water species fishery by vessels
using trawl gear in the Gulf of Alaska
(GOA). This action is necessary because
the second seasonal apportionment of
the 2008 Pacific halibut bycatch
allowance specified for the deep-water
species fishery in the GOA has been
reached.

DATES: Effective 1200 hrs, Alaska local
time (A.l.t.), April 21, 2008, through
1200 hrs, A.l.t., July 1, 2008.

FOR FURTHER INFORMATION CONTACT:
Jennifer Hogan, 907-586-7228.

SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
GOA exclusive economic zone
according to the Fishery Management
Plan for Groundfish of the Gulf of
Alaska (FMP) prepared by the North
Pacific Fishery Management Council
under authority of the Magnuson-
Stevens Fishery Conservation and
Management Act. Regulations governing
fishing by U.S. vessels in accordance
with the FMP appear at subpart H of 50
CFR part 600 and 50 CFR part 679.

The second seasonal apportionment
of the 2008 Pacific halibut bycatch
allowance specified for the deep-water
species fishery in the GOA is 300 metric
tons as established by the 2008 and
2009 harvest specifications for
groundfish of the GOA (73 FR 10562,
February 27, 2008), for the period 1200
hrs, A.lL.t., April 1, 2008, through 1200
hrs, A.Lt., July 1, 2008.

In accordance with §679.21(d)(7)(i),
the Administrator, Alaska Region,
NMFS, has determined that the second
seasonal apportionment of the 2008
Pacific halibut bycatch allowance
specified for the trawl deep-water
species fishery in the GOA has been
reached. Consequently, NMFS is
prohibiting directed fishing for the

deep-water species fishery by vessels
using trawl gear in the GOA. The
species and species groups that
comprise the deep-water species fishery
include sablefish, rockfish, deep-water
flatfish, rex sole and arrowtooth
flounder. This closure does not apply to
fishing by vessels participating in the
cooperative fishery in the Rockfish Pilot
Program for the Central GOA.

After the effective date of this closure
the maximum retainable amounts at
§679.20(e) and (f) apply at any time
during a trip.

Classification

This action responds to the best
available information recently obtained
from the fishery. The Assistant
Administrator for Fisheries, NOAA
(AA), finds good cause to waive the
requirement to provide prior notice and
opportunity for public comment
pursuant to the authority set forth at 5
U.S.C. 553(b)(B) as such requirement is
impracticable and contrary to the public
interest. This requirement is
impracticable and contrary to the public
interest as it would prevent NMFS from
responding to the most recent fisheries
data in a timely fashion and would
delay the closure of the deep-water
species fishery by vessels using trawl
gear in the GOA. NMFS was unable to
publish a notice providing time for
public comment because the most
recent, relevant data only became
available as of April 17, 2008.

The AA also finds good cause to
waive the 30-day delay in the effective
date of this action under 5 U.S.C.
553(d)(3). This finding is based upon
the reasons provided above for waiver of
prior notice and opportunity for public
comment.

This action is required by §679.21
and is exempt from review under
Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.
Dated: April 18, 2008.

Emily H. Menashes,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 08-1179 Filed 4-21-08; 1:43 pm]
BILLING CODE 3510-22-S
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DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679
[Docket No. 071106673—-8011-02]
RIN 0648-XH36

Fisheries of the Economic Exclusive
Zone Off Alaska; Pacific Cod in the
Bering Sea and Aleutian Islands

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; modification of
a closure.

SUMMARY: NMFS is opening directed
fishing for Pacific cod by catcher vessels
less than 60 feet (18.3 meters (m)) length
overall (LOA) using hook-and-line or
pot gear in the Bering Sea and Aleutian
Islands management area (BSAI). This
action is necessary to fully use the 2008
total allowable catch (TAC) of Pacific
cod specified for catcher vessels less
than 60 feet (18.3 m) LOA using hook-
and-line or pot gear in the BSAL
DATES: Effective 1200 hrs, Alaska local
time (A.l.t.), April 30, 2008, through
2400 hrs, A.l.t., December 31, 2008.
Comments must be received at the
following address no later than 4:30
p.m., A.l.t., May 8, 2008.
ADDRESSES: Send comments to Sue
Salveson, Assistant Regional
Administrator, Sustainable Fisheries
Division, Alaska Region, NMFS, Attn:
Ellen Sebastian. You may submit
comments, identified by 0648—XH36, by
any one of the following methods:
eElectronic Submissions: Submit all
electronic public comments via the
Federal eRulemaking Portal website at
http://www.regulations.gov;

e Mail: P.O. Box 21668, Juneau, AK
99802;

e Fax: (907) 586—7557; or

eHand delivery to the Federal
Building: 709 West 9th Street, Room
420A, Juneau, AK.

Instructions: All comments received
are a part of the public record and will
generally be posted to http://
www.regulations.gov without change.
All Personal Identifying Information (for
example, name, address, etc.)
voluntarily submitted by the commenter
may be publicly accessible. Do not
submit Confidential Business
Information or otherwise sensitive or
protected information.

NMFS will accept anonymous
comments. Attachments to electronic
comments will be accepted in Microsoft

Word, Excel, WordPerfect, or Adobe
PDF file formats only.

FOR FURTHER INFORMATION CONTACT:
Jennifer Hogan, 907-586—-7228.
SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
BSAI exclusive economic zone
according to the Fishery Management
Plan for Groundfish of the Bering Sea
and Aleutian Islands Management Area
(FMP) prepared by the North Pacific
Fishery Management Council under
authority of the Magnuson-Stevens
Fishery Conservation and Management
Act. Regulations governing fishing by
U.S. vessels in accordance with the FMP
appear at subpart H of 50 CFR part 600
and 50 CFR part 679.

NMEFS closed directed fishing for
Pacific cod by catcher vessels less than
60 feet (18.3 m) LOA using hook-and-
line or pot gear in the BSAI under
§679.20(d)(1)(iii) on March 21, 2008 (73
FR 15677, March 25, 2008).

NMEFS has determined that as of April
11, 2008, approximately 475 metric tons
of Pacific cod remain in the 2008 Pacific
cod TAC allocated to catcher vessels
less than 60 feet (18.3 m) LOA using
hook-and-line or pot gear in the BSAL
Therefore, in accordance with
§679.25(a)(1)(i), (a)(2)(i)(C), and
(a)(2)(iii)(D), and to fully use the 2008
TAC of Pacific cod specified for catcher
vessels less than 60 feet (18.3 m) LOA
using hook-and-line or pot gear in the
BSAI, NMFS is terminating the previous
closure and is opening directed fishing
for Pacific cod by catcher vessels less
than 60 feet (18.3 m) LOA using hook-
and-line or pot gear in the BSAI The
opening is effective 1200 hrs, A.lL.t.,
April 30, 2008, through 2400 hrs, A.l.t.,
December 31, 2008.

Classification

This action responds to the best
available information recently obtained
from the fishery. The Assistant
Administrator for Fisheries, NOAA
(AA), finds good cause to waive the
requirement to provide prior notice and
opportunity for public comment
pursuant to the authority set forth at 5
U.S.C. 553(b)(B) as such requirement is
impracticable and contrary to the public
interest. This requirement is
impracticable and contrary to the public
interest as it would prevent NMFS from
responding to the most recent fisheries
data in a timely fashion and would
delay the opening of the Pacific cod
fishery by catcher vessels less than 60
feet (18.3 m) LOA using hook-and-line
or pot gear in the BSAIL Immediate
notification is necessary to allow for the
orderly conduct and efficient operation
of this fishery, to allow the industry to

plan for the fishing season, and to avoid
potential disruption to the fishing fleet
and processors. NMFS was unable to
publish a notice providing time for
public comment because the most
recent, relevant data only became
available as of April 17, 2008.

The AA also finds good cause to
waive the 30-day delay in the effective
date of this action under 5 U.S.C.
553(d)(3). This finding is based upon
the reasons provided above for waiver of
prior notice and opportunity for public
comment.

Without this inseason adjustment,
NMEFS could not allow the fishery for
Pacific cod by catcher vessels less than
60 feet (18.3 m) LOA using hook-and-
line or pot gear in the BSAI to be
harvested in an expedient manner and
in accordance with the regulatory
schedule. Under §679.25(c)(2),
interested persons are invited to submit
written comments on this action to the
above address until May 8, 2008.

This action is required by § 679.25
and is exempt from review under
Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.
Dated: April 18, 2008.

Emily H. Menashes,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. E8—9006 Filed 4-23-08; 8:45 am]|
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679
[Docket No. 071106671-8010-02]
RIN 0648—-XH37

Fisheries of the Exclusive Economic
Zone Off Alaska; Northern Rockfish
and Pelagic Shelf Rockfish for Trawl
Catcher Vessels Participating in the
Entry Level Rockfish Fishery in the
Central Regulatory Area of the Gulf of
Alaska

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; closure.

SUMMARY: NMFS is prohibiting directed
fishing for northern rockfish and pelagic
shelf rockfish for trawl catcher vessels
participating in the entry level rockfish
fishery in the Central Regulatory Area of
the Gulf of Alaska (GOA). This action is
necessary to prevent exceeding the 2008
total allowable catch (TAC) of northern
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rockfish and pelagic shelf rockfish
allocated to trawl catcher vessels
participating in the entry level rockfish
fishery in the Central Regulatory Area of
the GOA.

DATES: Effective 1200 hrs, Alaska local
time (A.l.t.), May 1, 2008, through 1200
hrs, A.l.t., September 1, 2008.

FOR FURTHER INFORMATION CONTACT:
Jennifer Hogan, 907-586—7228.

SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
GOA exclusive economic zone
according to the Fishery Management
Plan for Groundfish of the Gulf of
Alaska (FMP) prepared by the North
Pacific Fishery Management Council
under authority of the Magnuson-
Stevens Fishery Conservation and
Management Act. Regulations governing
fishing by U.S. vessels in accordance
with the FMP appear at subpart H of 50
CFR part 600 and 50 CFR part 679.

In accordance with §679.83(a)(1)(i),
allocations of entry level rockfish to
trawl catcher vessels participating in the
entry level rockfish fishery in the
Central Regulatory Area are first made
from the Pacific ocean perch TAC.
Trawl catcher vessels participating in
the entry level rockfish program are
allocated northern rockfish and pelagic
shelf rockfish only if the amount of
Pacific ocean perch available for
allocation is less than the total
allocation allowable for the entry level
trawl catcher vessels. NMFS has
determined that the 2008 TAC of Pacific

ocean perch allocated to the entry level
fishery exceeds the total allocation of
rockfish allowable for the entry level
trawl catcher vessels. Therefore, the
2008 TAGCs of northern rockfish and
pelagic shelf rockfish allocated to trawl
catcher vessels participating in the entry
level rockfish fishery in the Central
Regulatory Area are 0 mt.

In accordance with §679.20(d)(1)(i),
the Administrator, Alaska Region,
NMFS (Regional Administrator), has
determined that the 2008 TACs of
northern rockfish and pelagic shelf
rockfish allocated to trawl catcher
vessels participating in the entry level
rockfish fishery in the Central
Regulatory Area will be reached.
Therefore, the Regional Administrator is
establishing a directed fishing
allowance of 0 mt. In accordance with
§679.20(d)(1)(iii), the Regional
Administrator finds that this directed
fishing allowance has been reached.
Consequently, NMFS is prohibiting
directed fishing for northern rockfish
and pelagic shelf rockfish for trawl
catcher vessels participating in the entry
level rockfish fishery in the Central
Regulatory Area of the GOA.

After the effective date of this closure
the maximum retainable amounts at
§679.20(e) and (f) apply at any time
during a trip.

Classification

This action responds to the best
available information recently obtained
from the fishery. The Assistant

Administrator for Fisheries, NOAA
(AA), finds good cause to waive the
requirement to provide prior notice and
opportunity for public comment
pursuant to the authority set forth at 5
U.S.C. 553(b)(B) as such requirement is
impracticable and contrary to the public
interest. This requirement is
impracticable and contrary to the public
interest as it would prevent NMFS from
responding to the most recent fisheries
data in a timely fashion and would
delay the closure of northern rockfish
and pelagic shelf rockfish for trawl
catcher vessels participating in the entry
level rockfish fishery in the Central
Regulatory Area of the GOA. NMFS was
unable to publish a notice providing
time for public comment because the
most recent, relevant data only became
available as of April 17, 2008.

The AA also finds good cause to
waive the 30-day delay in the effective
date of this action under 5 U.S.C.
553(d)(3). This finding is based upon
the reasons provided above for waiver of
prior notice and opportunity for public
comment.

This action is required by § 679.20
and § 679.83 and is exempt from review
under Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.
Dated: April 18, 2008.
Emily H. Menashes,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. E8—8990 Filed 4-23-08; 8:45 am]|
BILLING CODE 3510-22-S
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DEPARTMENT OF HOMELAND
SECURITY

8 CFR Parts 215, 217, 231, and 235

19 CFR Parts 4 and 122
RIN 1601-AA34
[DHS—2008-0039]

Collection of Alien Biometric Data
Upon Exit From the United States at
Air and Sea Ports of Departure; United
States Visitor and Immigrant Status
Indicator Technology Program (“US-
VISIT”)

AGENCY: National Protection and
Programs Directorate, DHS.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Department of Homeland
Security (DHS) proposes to establish an
exit program at all air and sea ports of
departure in the United States. This
proposed rule would require aliens who
are subject to United States Visitor and
Immigrant Status Indicator Technology
Program (US-VISIT) biometric
requirements upon entering the United
States to provide biometric information
to commercial air and vessel carriers
before departing from the United States
at air and sea ports of entry. This rule
proposes a performance standard for
commercial air and vessel carriers to
collect the biometric information and to
submit this information to DHS no later
than 24 hours after air carrier staff
secure the aircraft doors on an
international departure, or for sea travel,
no later than 24 hours after the vessel’s
departure from a U.S. port. DHS does
not propose to apply these requirements
to persons departing the United States
on certain private carriers or small
carriers as defined herein.

The exit system proposed under this
rule meets the recommendations of the
9-11 Commission Report and the
requirements of section 711 of the
Implementing Recommendations of the
9/11 Commission Act of 2007.

DATES: Comments are due no later than
June 23, 2008.

ADDRESSES: You may submit comments
pursuant to the instructions in the
Public Comments section of the
Supplemental Information, identified by
Docket Number DHS-2008-0039, by
one of the following methods:

e Federal Rulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting the
comments.

e Mail: Michael Hardin, Senior Policy
Advisor, US-VISIT, Department of
Homeland Security; 1616 North Fort
Myer Drive, 18th Floor, Arlington, VA
22209.

FOR FURTHER INFORMATION CONTACT:
Michael Hardin, Senior Policy Advisor,
US-VISIT, Department of Homeland
Security; 1616 North Fort Myer Drive,
18th Floor, Arlington, VA 22209 or by
phone at (202) 298-5200.
SUPPLEMENTARY INFORMATION:
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PIA—Privacy Impact Assessment
PII—Personally Identifiable Information
PRA—Paperwork Reduction Act
SBA—Small Business Administration
SFPD—Secure Flight Passenger Data
SSI—Sensitive Security Information
TRIP—Traveler Redress Inquiry Program
TSA—Transportation Security
Administration
USA PATRIOT Act—Uniting and
Strengthening America by Providing
Appropriate Tools Required to Intercept
and Obstruct Terrorism Act of 2001
US-VISIT—United States Visitor and
Immigrant Status Indicator Technology
Program
VWP—Visa Waiver Program
VWPPA—Visa Waiver Permanent Program
Act of 2000
WSA—Work Station Attendant

I. Request for Public Comments

The Department of Homeland
Security (DHS) requests public
comment on this proposed rule. The
most helpful comments will specifically
address discrete elements of the
proposal, including on-point
operational and financial data and the
potential economic and business
impacts from the performance standards
proposed under this rule.

This rule proposes a performance
standard that requires the carriers to
collect biometric information on the
premises of the facility from which the
alien departs the United States, but
provides the carriers with some
discretion in the manner of collection
and submission to allow the carriers to
meet the requirements in the most
efficient and cost-effective manner. DHS
specifically requests public comments
on all of the alternatives discussed in
this proposed rule and the underlying
assumptions and analyses related to
those alternatives.

Although the proposed rule identifies
means for collection of biometrics,
personnel, and methods of transmission,
DHS also welcomes proposals on
alternatives that have not been proposed
in this rule. The most useful proposals
or alternatives would include
information on how the proposed
alternative would reduce the burden on
travelers and the travel industry without
sacrificing accuracy in the collection of
biometric information.

DHS also solicits comments on the
regulatory evaluations supporting this
proposed rule, including:

e The cost models of each alternative,
including all assumptions that underlie
the labor costs;

¢ Any cost-sharing alternatives to the
proposals presented between the
carriers and the government;

¢ The assumptions and numbers used
to develop the carrier and government
alternatives; and

o The potential for cost savings for
alternatives not included as options in
this proposed rule.

DHS may select another variation
between the outer bounds of the
alternatives presented or another
alternative if subsequent analysis and
public comments warrant.

All comments will be included in the
public docket, except those comments
that, on their face, contain trade secrets,
confidential commercial or financial
information, or sensitive security
information (SSI) or critical
infrastructure information (CII).
Comments that include trade secrets,
confidential commercial or financial
information, or SSI should not be
submitted to the public regulatory
docket. Submit such comments
separately from other comments on the
rule. Comments containing this type of
information should be appropriately
marked and submitted by mail to the
individual listed in the FOR FURTHER
INFORMATION CONTACT section. Upon
receipt of such comments, DHS will
handle them in accordance with
applicable safeguards and restrictions
on access. DHS will not place the
comments in the public docket, but
rather will hold them in a separate file
to which the public does not have
access and place a note in the public
docket that DHS has received such
materials from the commenter.

Industry is invited to submit critical
infrastructure information (CII) in
response to this rulemaking. The CII
must be submitted to the Protected
Critical Infrastructure Information (PCII)
Program Office and validated as PCII in
order to be considered PCII. In addition,
the submitted CII must be accompanied
by an express statement requesting the
protections of the Critical Infrastructure
Information Act of 2002, Public Law No.
107-296, tit. II, subtit. B, section 211—
214, 116 Stat. 2135, 2150 (Nov. 25,
2002) (6 U.S.C. 131-134) (the CII Act),
and a signed Certification Statement.
Once the PCII Program receives the
requisite documentation, and provided
that the submitted information meets
the definition of CII under the CII Act,
the PCII Program Office will validate the
information as PCII. Submissions of CII
for consideration for validation as PCII
should be submitted electronically, if
possible, through the PCII Web site at
www.dhs.gov/pcii and marked with the
docket number for this rulemaking. If
the comments cannot be submitted
electronically for PCII consideration,
please contact the PCII Program Office
at pcii-info@dhs.gov. DHS will disclose
and dispose of CII and PCII only in
accordance with the CII Act and 6 CFR
part 29.

II. Background and Purpose
A. Need for a US-VISIT Exit System

Under the Department’s current US—
VISIT Program, the U.S. Government,
through Customs and Border Protection
(CBP) officers or Department of State
(DOS) consular offices, collects
biometrics (digital finger scans and
photographs) from aliens seeking to
enter the United States. DHS checks that
information against government
databases to identify suspected
terrorists, known criminals, or
individuals who have previously
violated U.S. immigration laws. This
system assists DHS and DOS in
determining whether an alien seeking to
enter the United States is, in fact,
admissible to the United States under
existing law.

Currently, however, there is no exit
system to assist DHS or DOS in
determining whether an alien has
overstayed the terms of his or her visa
(or other authorization to be present in
the United States). Following the
terrorist attacks on the United States in
2001, the National Commission on
Terrorist Attacks upon the United States
(the 9/11 Commission), in its seminal
report, noted:

Looking back, we can see that the routine
operations of our immigration laws—that is,
aspects of those laws not specifically aimed
at protecting against terrorism—inevitably
shaped al Qaeda planning and opportunities
* * * had the immigration system set a
higher bar for determining whether
individuals are who or what they claim to
be—and ensuring routine consequences for
violations—it could potentially have
excluded, removed, or come into further
contact with several hijackers who did not
appear to meet the terms for admitting short-
term visitors.

The 9/11 Commission Report: Final
Report of the National Commission on
Terrorist Attacks upon the United States
(2004) (9/11 Commission Report), p.
384.

The 9/11 Commission’s final report
illustrated the shortcomings of a system
without exit controls. The Commission
reported that several of the 9/11
hijackers (Mohamed Atta, Ziad Jarrah,
Satam Suqami, Salam al Sugami, and
Nawaf al Hazmi) could have been
denied admission to the United States
based on previous violations of
immigrations laws, including having
previously overstayed their terms of
admission. Had these individuals been
denied admission, they would not have
been present or available in the United
States on September 11, 2001, to carry
out the terrorist attacks. See 9/11
Commission Report at 564 note 33, also
Staff Statement No. 1 to the Report,
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“Entry of the 9/11 Hijackers in the
United States” (‘“‘Staff Statement’’). The
Staff Statement emphasizes the
consequences of this particular
unfinished congressional mandate:
“Congress required the Attorney
General to develop an entry-exit system
in 1996. The system’s purpose was to
improve INS’ ability to address illegal
migration and overstays for all types of
foreign visitors. * * * [W]hen hijackers
Sugami and Nawaf al Hazmi overstayed
their visas, the system Congress
envisaged did not exist. Moreover, when
federal law enforcement authorities
realized in late August 2001 that [Khalid
al] Mihdhar had entered with Hazmi in
January 2000 in Los Angeles, they could
not reliably determine whether or not
Hazmi was still in the United States,
along with Mihdhar.” Staff Statement at
8-9.

The purpose of the exit system
proposed under this rule is to allow the
U.S. Government to better identify
aliens who have violated the terms of
their stay in the United States. This
system will complement the existing
entry system and meets the mandates of
Congress in the 9/11 Recommendations
Act (9/11 Recommendations Act),
Public Law No. 110-53, 121 Stat. 266,
338 (Aug. 3, 2007), and the
recommendations of the 9/11
Commission.

This rule proposes to amend 8 CFR
215.8 and 231.4 to require commercial
air and vessel carriers to collect
fingerprints from aliens departing the
United States and to transmit those
fingerprints to DHS either within 24
hours after securing the cabin doors of
the aircraft for departure from the
United States or within 24 hours of
departure of a vessel from the United
States.

DHS also proposes to amend 8 CFR
215.8 to expand the US-VISIT exit
program beyond its current limitation of
fifteen pilot programs. DHS proposes to
require that the air and vessel carriers
will submit the information to DHS for
comparison against relevant watchlists
and immigration information, as
required under the Implementing
Recommendations of the 9/11
Commission Act of 2007. DHS does not
propose to apply these requirements to
an air or vessel carrier that is a small
entity as defined under Small Business
Administration (SBA) regulations. 13
CFR 121.201 (NAIC Codes 481111,
481212, 483112).

This proposed rule is based, in part,
on the same statutory authorities under
which DHS requires air and vessel
carriers to provide passenger manifest
information under CBP’s Advanced
Passenger Information System (APIS).

Immigration and Nationality Act of
1952, as amended (INA), section 231, 8
U.S.C. 1221. Pursuant to existing DHS
regulations, carriers are required to
collect, verify, and transmit APIS data
before securing the aircraft doors for
international flights. Carriers will be
required to send the biometric portion
of the passenger manifest data to US—
VISIT in an XML formatted message that
contains the biometric image, US-VISIT
specified biographic data (e.g., last
name, first name, date of birth, country
of citizenship, gender, document type,
document number), and carrier specific
information (e.g., carrier ID, flight
number, port of departure, date and
time of fingerprint capture, device
identification). US—VISIT will process
the biographic data to find the
passenger’s entry records in the DHS
Automated Biometric Identification
System (IDENT) and the Arrival and
Departure Information System (ADIS)
and then compare the exit biometric to
the entry biometric to verify identity.

When an alien arrives at the
international departure air or sea port,
the carrier will collect the alien’s
biometric data. The biometric data and
the associated unique identifier will
then be transmitted, within 24 hours of
departure, to US-VISIT for processing.
US-VISIT will use the unique identifier
to associate the APIS biographic and
biometric data for each alien.

DHS will use the alien biometric data
in conjunction with biographic exit data
to create an exit record for each
departing alien. Biometric exit records
will be reconciled against biometric
entry records. Aliens who have
overstayed their admission period could
be subject to adverse action upon
subsequent encounters with the U.S.
Government, such as during visa
application or renewal or application for
admission or re-admission to the United
States. DHS will also use this data to
undertake larger statistical analyses to
weigh specific inclusions in the Visa
Waiver Program (VWP), as required by
INA section 217, 8 U.S.C. 1187.

B. Statutory Authority for US-VISIT

Numerous Congressional enactments
provide for the creation of an integrated
and automated system to record the
arrival and departure of aliens; the
deployment of equipment at all ports of
entry to verify aliens’ identities and
authenticate travel documents through
the comparison of biometric identifiers;
and the recording of alien arrival and
departure information from
biometrically authenticated travel

documents.! DHS may control alien
travel and inspect aliens under sections
215(a) and 235 of the INA, 8 U.S.C.
1185, 1225. Aliens may be required to
provide fingerprints, photographs, or
other biometric identifiers upon arrival
in, or departure from, the United States,
and select classes of aliens may be
required to provide information at any
time. See, e.g., INA sections 214, 215(a),
235(a), 262(a), 263(a), 264(c), 8 U.S.C.
1184, 1185(a), 1225(a), 1302(a), 1303(a),
1304(c). Pursuant to section 215(a) of
the INA, and Executive Order No.
13323, 69 FR 241 (Jan. 2, 2004), the
Secretary of Homeland Security, with
the concurrence of the Secretary of
State, has the authority to require
certain aliens to provide requested
biographic identifiers and other relevant
identifying information as they depart
the United States. Under section 214 of
the INA, 8 U.S.C. 1184, DHS may make
compliance with US-VISIT departure
procedures a condition of admission
and maintenance of status for
nonimmigrant aliens while in the
United States.

The creation of an automated entry-
exit system that integrates electronic
alien arrival and departure information
was first authorized in the Immigration
and Naturalization Service Data
Management Improvement Act of 2000
(DMIA), Public Law No. 106-215, 114
Stat. 339, 8 U.S.C. 1365a. The DMIA
provided that the entry-exit system
consist of the integration of all
authorized or required alien arrival and
departure data that is maintained in
electronic format. The DMIA also
provided for DHS to use the entry-exit
system to match the available arrival
and departure data on aliens. DMIA
section 2, 8 U.S.C. 1365a(e).

In addition, section 205 of the Visa
Waiver Permanent Program Act of 2000
(VWPPA), Public Law No. 106—396, 114
Stat. 1637 (October 30, 2000), amending
INA section 217(h), 8 U.S.C. 1187(h),
provides for the creation of a system
that contains a record of the arrival and
departure of every alien admitted under
the VWP at air or sea ports of entry. The
provisions of the DMIA resulted in the
integration of the VWP arrival/departure
information into the primary entry-exit
system component of US—VISIT.

Following the attacks on the United
States on September 11, 2001, Congress
enacted the Uniting and Strengthening
America by Providing Appropriate
Tools Required to Intercept and
Obstruct Terrorism Act of 2001 (USA

1Implementation of the United States Visitor and
Immigrant Status Indicator Technology Program
(“US-VISIT”); Biometric Requirements, 69 FR 468,
468 (Jan. 5, 2004).
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PATRIOT Act), Public Law No. 107-56,
115 Stat. 353 (October 26, 2001), and the
Enhanced Border Security and Visa
Entry Reform Act of 2002 (EBSVERA),
Public Law No. 107-173, 116 Stat. 553
(May 14, 2002). Section 403(c) of the
USA PATRIOT Act, 8 U.S.C. 1379,
required DHS and DOS to jointly
develop and certify a technology
standard that can be used to verify the
identity of visa applicants and aliens
seeking to enter the United States
pursuant to a visa and to do background
checks on such aliens. The technology
standard was developed through the
National Institute of Standards and
Technology (NIST), in consultation with
the Secretary of the Treasury, other
appropriate Federal law enforcement
and intelligence agencies, and Congress.
The standard includes appropriate
biometric identifier standards. The USA
PATRIOT Act further provided for DHS
and DOS to “particularly focus on the
utilization of biometric technology; and
the development of tamper-resistant
documents readable at ports of entry.”
USA PATRIOT Act section 414(b), 8
U.S.C. 1365a and note.

The statutory provisions for biometric
identifiers to be utilized in the context
of the entry-exit system also were
strengthened significantly under
EBSVERA. Section 302(a)(1) of
EBSVERA provides that the entry-exit
system must use the technology and
biometric standards required to be
certified by DHS and DOS under section
403(c) of the USA PATRIOT Act. 8
U.S.C. 1731. Section 303(b)(1) of
EBSVERA provides that the United
States may issue to aliens only machine-
readable, tamper-resistant visas and
other travel and entry documents that
use biometric identifiers. 8 U.S.C.
1732(b)(1). Further, DHS and DOS must
jointly establish document
authentication and biometric identifier
standards for alien travel documents
from among those recognized by
domestic and international standards
organizations. Id. However, unexpired
travel documents that have been issued
by the U.S. Government but do not use
biometrics are not invalidated under
section 302(c)(2) of EBSVERA. 8 U.S.C.
1732(c)(2). Section 303(b)(2) of
EBSVERA provided for the installation,
at all ports of entry, of equipment and
software that allow biometric
comparison and authentication of all
United States visas and machine-
readable, tamper-resistant travel and
entry documents issued to aliens, as
well as passports that are issued by
countries participating in the VWP. 8
U.S.C. 1732(b)(2).

The entry-exit system includes a
database that contains alien arrival and

departure data from the machine-
readable visas, passports, and other
travel and entry documents. EBSVERA
section 302(a)(2), 8 U.S.C. 1731(a)(2). In
developing the entry-exit system,
EBSVERA provided that the Secretaries
of Homeland Security and State make
interoperable all security databases
relevant to making determinations of
alien admissibility. EBSVERA section
302(a)(2), 8 U.S.C. 1731(a)(3). In
addition, EBSVERA provided that the
entry-exit system share information
with other systems required by
EBSVERA. Section 202 of EBSVERA
addresses requirements for an
interoperable law enforcement and
intelligence data system and requires
the integration of all databases and data
systems that process or contain
information on aliens. 8 U.S.C. 1722.

In December 2004, further statutory
provisions were enacted pertaining to
the entry-exit system. Section 7208 of
the Intelligence Reform and Terrorism
Prevention Act of 2004 (IRTPA), Public
Law No. 108-458, 118 Stat. 3638, 3817
(Dec. 17, 2004), 8 U.S.C. 1365b,
provides for DHS to collect biometric
exit data for all categories of aliens who
are required to provide biometric entry
data. IRTPA requires that the system
contain, as an interoperable component,
the fully integrated databases and data
systems maintained by DHS, DOS and
the Department of Justice (DOJ) that
process or contain information on
aliens. IRPTA also requires current and
immediate access to information in the
databases of Federal law enforcement
agencies and the intelligence
community, which is relevant in
determining whether to issue a visa or
the admissibility or deportability of an
alien. Section 7208 also provided a
complete list of entry-exit system goals,
which include, among other things,
screening aliens efficiently.

Finally, section 711 of the 9/11
Recommendations Act directs the
Secretary of Homeland Security, within
one year of enactment, to “establish an
exit system that records the departure
on a flight leaving the United States of
every alien participating in the visa
waiver program/[.]”” INA section 217(i), 8
U.S.C. 1187(i). This air exit system must
match the biometric information of
aliens against relevant watch lists and
immigration information and compare
such biometric information against
manifest information collected by air
carriers on passengers departing the
country. Id. In addition, subsection (c)
of the 9/11 Recommendations Act
permits the Secretary of Homeland
Security to waive the applicability of
INA section 217(c)(2)(A), 8 U.S.C.
1187(c)(2)(A), which restricts eligibility

for designation into the VWP to
countries that have a low nonimmigrant
visa refusal rate, subject to a
determination that certain security-
related measures are met. Specifically,
DHS must certify the following to
exercise the waiver authority: (1) An air
exit system is in place that can verify
the departure of not less than 97% of
foreign nationals who exit through
airports of the United States, and (2) an
electronic travel authorization system to
collect biographic and other information
in advance of travel to the United States
(as required under 9/11
Recommendations Act) subsection
(d)(1)(E), adding INA section 217(h)(3),
8 U.S.C. 1187(h)(3), is fully operational.
The VWP waiver authority suspends on
July 1, 2009, unless the Secretary of
Homeland Security provides
notification that the air exit system fully
satisfies the biometric requirements of
INA section 217(i), 8 U.S.C. 1187(i).2
The VWP is important to U.S.
international trade and tourism, and
preservation of the Secretary’s
discretion within the VWP program is
critical to balancing U.S. security
interests and international trade
priorities. The program was established
in 1986 with the objective of eliminating
unnecessary barriers to travel,
stimulating the tourism industry, and
permitting the United States to focus
resources on other areas of greater risk
or with problematic immigration issues.
Currently, VWP enables nationals of
twenty-seven countries to travel to the
United States for tourism or business for
stays of 90 days or less without
obtaining a visa.? All VWP travelers,

2The House and Senate Conference Committee
reported:

The Conference further agrees to provide the
Secretary this waiver authority upon certification
by the Secretary to Congress that there is an air exit
system in place to verify the departure of not less
than 97% of foreign nationals who exit by air,
which may or may not be fully biometric. The
Conference also agrees that the ultimate goal is to
achieve a fully biometric air exit system, as
described in subsection (i) of the bill. Therefore, if
such a biometric system is not implemented by June
30, 2009, the Secretary’s waiver authority that was
based upon his certification of 97 percent accuracy
of any non-biometric exit system shall be
suspended until a biometric exit system is fully
operational. Establishment of this biometric system
will implement a 9/11 Commission
recommendation and will enhance our border
security and immigration enforcement by ensuring
our ability to track the arrivals and departures of
foreign nationals.

Implementing Recommendations of the 9/11
Commission Act of 2007: Conference Report to
Accompany H.R. 1, H. R. Rept. 110-259, 110th
Cong., 1st Sess., at 318 (July 25, 2007) (H. R. Rept.
110-259). The statutory provisions clearly indicate
Congress’s imperative to create a biometric exit
system for air travel.

3The VWP countries are Andorra; Australia;
Austria; Belgium; Brunei; Denmark; Finland;
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regardless of age or type of passport
used, must present individual machine-
readable passports. Effective September
30, 2004, nonimmigrants seeking to
enter the United States under the VWP
also are required to provide biometric
information under US-VISIT. 69 FR
53318 (Aug. 31, 2004).

DHS’s broad authority to control alien
travel and inspect aliens under INA
sections 215(a) and 235, 8 U.S.C. 1185
and 1225, further supports the
requirements under US—VISIT that
foreign nationals provide biometric
identifiers and other relevant
identifying information upon admission
to, or departure from, the United States.

C. Program History of US-VISIT

On January 5, 2004, DHS
implemented the first phase of the US—
VISIT program by requiring that aliens
seeking admission into the United
States through nonimmigrant visas
provide fingerprints, photographs, or
other biometric identifiers upon arrival
in, or departure from, the United States
at air and sea ports of entry. 69 FR 468
(Jan. 5, 2004). Since September 30,
2004, nonimmigrants seeking to enter
the United States without visas under
the VWP also have been required to
provide biometric information under
US-VISIT. 69 FR 53318 (Aug. 31, 2004).
DHS has expanded US—VISIT entry to
119 airports, 19 seaports, and 154 land
border ports of entry.

In many cases, US—VISIT biometric
identification begins overseas at DOS
consular offices. There, biometrics
(digital finger scans and photographs) of
aliens applying for visas are collected
and checked against a database of
known criminals, suspected terrorists,
and those who have previously violated
the immigration laws of the United
States or had other DHS or DOS
encounters.

When any person, whether a U.S.
citizen or an alien, arrives at a port of
entry by air, he or she enters a CBP
inspection area for immigration and
customs inspection. At that time, every
person must show that he or she is
either a U.S. citizen or an alien who is
admissible to the United States. 8 CFR
235.1.

While the alien remains before CBP,
US-VISIT will verify that the alien at
the port of entry is the same alien who
received the visa by comparing the
biometrics of the alien to the record
created at the time of visa application.
For those aliens whose biometrics were

France; Germany; Iceland; Ireland; Italy; Japan;
Liechtenstein; Luxembourg; Netherlands; New
Zealand; Norway; Portugal; San Marino; Singapore;
Slovenia; Spain; Monaco; Sweden; Switzerland;
and United Kingdom.

not captured overseas, such as VWP
visitors, a CBP officer at the port of
entry will collect digital finger scans
and a digital photograph of the alien.
These biometrics will be verified at the
time of exit and, if required, during
subsequent applications for admission
to the United States.

DHS’s ability to establish and verify
the identity of an alien and to determine
whether that alien is admissible to the
United States is critical to the security
of the United States and the
enforcement of the laws of the United
States. By linking the alien’s biometric
information with the alien’s travel
documents, DHS reduces the likelihood
that another individual could assume
the identity of an alien already recorded
in US-VISIT or use an existing recorded
identity to gain admission to the United
States.

US-VISIT biometrically screens alien
arrivals at air and sea ports of entry
during primary inspection, but will only
screen during secondary inspection at
land border ports of entry. At the land
border ports of entry, secondary
inspection is used rather than primary
inspection because of the volume of
traffic and facility limitations. Referral
of aliens to secondary inspection at the
land border ports of entry is premised
on processes that already require
secondary inspection (e.g., issuance of a
Form I-94 Arrival/Departure Record) or
an inspecting officer’s determination
that further investigation of the alien’s
identity or admissibility is needed to
properly determine whether the alien is
admissible to the United States.

From its inception on January 5, 2004
through February 29, 2008, US-VISIT
has biometrically screened 112,884,097
aliens at the time they applied for
admission to the United States. DHS has
taken adverse action against more than
3,039 of these aliens based on
information obtained through the US—
VISIT biometric screening process. By
“adverse action,” DHS means that the
aliens were:

e Arrested pursuant to a criminal
arrest warrant;

e Denied admission, placed in
expedited removal, or returned to the
country of last departure; or

o Otherwise detained and denied
admission to the United States.

In addition, by quickly verifying the
identities of aliens and the validity of
documents, US-VISIT has expedited the
travel of millions of legitimate entrants.
Adding the biometric records of aliens
visiting the United States to the IDENT
database will likely result in DHS
identifying other aliens who are
inadmissible or who otherwise present
security and criminal threats, including

those who may be traveling under a
previously established identity and
potentially pose a threat to the security
or law enforcement interests of the
United States.

The Secretary of State and the
Secretary of Homeland Security may
jointly exempt classes of aliens from
US-VISIT. The Secretary of State and
the Secretary of Homeland Security, as
well as the Director of the Central
Intelligence Agency, also may exempt
any individual from US-VISIT. 8 CFR
235.1(f)(iv)(B). Aliens currently
expressly exempt from US-VISIT
requirements by DHS regulations
include:

e Aliens admitted on an A-1, A-2, C-
3, G-1, G-2, G-3, G4, NATO-1,
NATO-3, NATO-4, NATO-5, or
NATO-6 visa;

e Children under the age of 14;

e Aliens over the age of 79;

e Taiwan officials admitted on an
E—1 visa and members of their
immediate families admitted on E-1
visas.

8 CFR 235.1(f)(1)(iv).

On July 27, 2006, DHS proposed to
expand the population of aliens
required to provide biometric
information under US-VISIT. See 71 FR
42605. Under that proposed rule, DHS
would extend US—VISIT requirements
to all aliens, including lawful
permanent residents, with the exception
of aliens who are specifically exempted
and Canadian citizens applying for
admission as B1/B2 visitors for business
or pleasure. The Department anticipates
issuing a final rule before the end of
2008.

III. US-VISIT Exit Pilot Program

Under current regulations, DHS may
conduct exit pilot programs at up to
fifteen air or sea ports of entry. 8 CFR
215.8(a). DHS conducted a series of
pilot programs from January 2004
through May 2007 at fourteen ports of
entry across the United States.4 The
results of the pilot programs, discussed
below, were informative to DHS in its
determination to propose that the most
effective method of collecting biometric
information from alien travelers and
submitting such information to DHS

4 Those ports were: Baltimore/Washington
International Thurgood Marshall Airport; Chicago
O’Hare International Airport; Denver International
Airport; Dallas Fort Worth International Airport;
Miami Cruise Terminal; San Juan Luis Munoz
Marin International Airport; Detroit Metropolitan
Wayne County Airport (McNamara Terminal);
Newark Liberty International Airport; San Francisco
International Airport; Los Angeles Cruise Terminal;
Hartsfield-Jackson Atlanta International Airport;
Philadelphia International Airport; Ft. Lauderdale/
Hollywood International Airport; and Seattle-
Tacoma International Airport.
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would be to have commercial air and
vessel carriers—who have the most
information and expertise in collecting
information from travelers during the
travel process—to collect biometric
information in addition to the
biographic information already
collected by commercial carriers for
business purposes and as required
under federal law.

Under these pilot programs, aliens
admitted to the United States pursuant
to a nonimmigrant visa who departed
the United States from a designated air
or sea port of entry were required to
provide: (1) Fingerprints, photograph(s),
or other specified biometric identifiers;
(2) documentation of his or her
immigration status in the United States;
and (3) such other evidence as a CBP
officer might have requested to
determine the alien’s identity and
whether he or she had properly
maintained his or her status while in the
United States.

US-VISIT evaluated various
technologies and processes to collect
biometric data from aliens at the time of
departure. The pilot locations were
chosen to provide a mix of locations
based upon geography, passenger
volume, the number of watchlist hits
observed from US—VISIT entry, travel
industry input, and deployment
logistics. US=VISIT conducted site
surveys of air and sea ports nationwide.

The US-VISIT exit pilots tested the
technical feasibility of three solution
alternatives: A biometric exit kiosk, a
mobile (handheld) biometric device,
and a mobile biometric validation
device.

Kiosk Alternative. The kiosk
alternative provided a stationary self-
service device with a touch screen
interface, document scanner, finger
scanner, digital camera, and a receipt
printer. In some locations, a Work
Station Attendant (WSA) would assist
aliens. These fixed kiosks were located
beyond the TSA screening checkpoint
(in the sterile sector of the airport), but
before the individual airport boarding
gates. The alien required to be processed
in US-VISIT was responsible for
locating the kiosks and using the device
to record his or her biometrics to
confirm his or her departure.

Mobile Alternative. The mobile
alternative involved a handheld device,
operated by a WSA, that included a
document scanner, finger scanner,
digital camera, and receipt printer. The
WSAs were located in various places in
the airport concourse between the TSA
checkpoint and the gates. The WSAs
attempted to be as close to applicable
gates as possible without disrupting the
boarding process.

Mobile Validator Alternative. The
mobile validator alternative used a
handheld device as an additional step in
the kiosk alternative. This device
verified that an alien boarding a
departing aircraft was the same alien
who had submitted documentation and
finger scans to the kiosk. This was,
essentially, a combination of the
previous two alternatives.

In all three alternatives, the alien was
expected to comply with the biometric
exit requirements without government
enforcement or compulsion. WSAs were
not given the authority to require aliens
to comply with the biometric exit
requirements, but were present only to
assist aliens in the exit process, if
needed.

During the pilot programs,
approximately 6.5 million biometric exit
records were collected. During the same
time period, however, over 26 million
entry records were collected for the
same ports of entry. Biometric exit
records collection should have been
approximately four times higher. This
projection is based on analysis of
biographic entry and exit data for the
same ports where the pilots were in
operation. Of those biometric exit
records that were collected,
approximately 94.7% were successfully
matched to biometric entry records.

US-VISIT conducted an evaluation of
the pilots between October 2004 and
March 2005 and terminated the pilot
programs on May 6, 2007, to prepare for
the deployment of the follow-on system.
From the pilot programs, DHS found the
following:

Biometrics provide a significant
enhancement to the existing ability to
match arrival and departure records.
Biographic records sometimes contain
inaccurate, incomplete, or untimely data
that can prevent the matching of exit
records to entry records. While using
improved algorithms can improve
biographic matching of records, it is not
as accurate as biometric matching. The
pilot established that with two-
fingerprint matching, biometric entry
and exit records could be matched with
99.73% accuracy, which is significantly
higher than the rate obtained through
the matching of biographic records.
With US-VISIT’s change to a “slap” or
“flat” capture of the fingerprints from
one hand for verification, it is likely that
this matching accuracy rate will be
higher.? Thus, biometric exit collection

5The change from a two-index-fingerprint to all
fingerprints (no thumb) from one hand system is
expected to provide faster processing and more
reliable verification.

would permit DHS to match thousands
more records annually.

Exit processing compliance could
improve by integration with the
departure process. DHS found that
compliance with biometric exit
procedures improved depending on the
convenience of the process. In certain
airports, DHS was unable, due to
contractual reasons with the airports
and airport authorities, to place as many
exit kiosks as it would have liked or in
the precise locations where it would
have liked. In places such as these,
where the kiosks were inconveniently
located, the compliance rate was lower.
In addition, DHS was often limited due
to airport space restrictions in placing
signage or other outreach material in
places that it felt would have adequately
informed the public of obligations for
certain aliens to provide biometrics
upon exiting the United States at certain
airports. Similarly, these locations also
had a low compliance rate.

One conclusion from these pilots is
that a biometric exit system is beneficial
and necessary to the security of the
United States and the integrity of its
immigration system. In addition, the
pilots demonstrated that the technology
used to collect biometric exit records
worked, but that the process of
collecting biometric exit records should
be integrated into the existing departure
process to improve compliance.
Consistency and integration will ensure
that each alien subject to US-VISIT
requirements will have a biometric exit
record created before departing the
United States. This proposed rule
implements the lessons learned from the
pilot programs.

IV. Proposed Exit Program

A. Purpose

The principal reason for this
rulemaking is the need to ascertain with
greater certainty the identity of those
aliens departing the United States and
whether those aliens who have entered
for limited times and purposes have, in
fact, left the United States in accordance
with the terms of their admission. DHS
must be able to record which aliens
have left the United States with reliable
identity information to assess
adequately the nature or likelihood of a
domestic terrorist threat posed by any
given alien and to better allocate interior
immigration enforcement resources to
enforce the immigration laws of the
United States.

Moreover, as discussed above, the 9/
11 Recommendations Act requires DHS
to establish a biometric air exit system
that records the departure of aliens who
entered under the VWP on flights
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leaving the United States. Unlike past
programmatic authorizations, Congress
provided a specific consequence that
will occur on a date certain if the
implementation schedule is not met. As
discussed previously, if a fully
biometric air exit system is not
implemented, the Secretary’s authority
to waive the low non-immigrant visa
refusal rate for participation in the VWP
will be suspended on July 1, 2009, until
a biometric air exit system is fully
operational. H.R. Rept. 110-259, at 318.
In this event, the Secretary would lose
the authority to waive the visa refusal
rate for countries seeking to enter the
VWP under INA section 217(c)(2)(A), 8
U.S.C. 1187(c)(2)(A).

The collection of exit biometric data
will allow DHS to identify those aliens
who have complied with or overstayed
their previous period of admission. The
system will provide DHS with evidence
supporting approval or rejection of any
subsequent application for admission to
the United States, a visa application, or
other immigration benefit. This
information will also be used, in the
aggregate, to allow DHS and other
federal agencies to better tabulate
existing statistical reports on alien
immigration, travel, and economic
activities. Moreover, comprehensive
trend analysis might reveal to DHS and
DOS specific visa-issuing posts, visa
categories, VWP countries, or other
information relating to an unacceptably
high overstay rate.

Under existing DHS rules, carriers are
required to collect, verify, and transmit
certain passenger manifest data to CBP
through APIS before air carrier
personnel secure the aircraft doors for
international flights. If CBP’s processing
of the APIS data through CBP databases
produces a Fingerprint Identification
Number (FIN) that corresponds to the
US-VISIT subject alien passenger, then
the FIN will be sent to US-VISIT.

As part of the APIS transmission
requirements, carriers create a unique
identifier for each passenger on the
APIS manifest and submit that identifier
as part of their APIS transmission.
Under this proposed rule, when an alien
arrives at the international departure air
or sea port, the carrier will collect the
alien’s biometric data.® The carrier will
then transmit to US—VISIT the biometric
data and the associated unique

6 This proposed rule addresses the collection of
biometrics from aliens departing the United States
from air and sea ports. Land border ports of entry
present challenges different from air and sea ports,
due in large part from a lack of sufficient public or
private infrastructure at land border exits.
Therefore, the collection of information from aliens
departing the United States from land ports will be
addressed in a subsequent rule.

identifier, within 24 hours of departure,
to US-VISIT for processing. US—VISIT
will match the unique identifier from
the APIS biographic data with the
biometric record for each alien.

DHS will use the alien biometric data
in conjunction with biographic exit data
to create an exit record for each
departing alien. Biometric exit records
will be reconciled against biometric
entry records. Aliens who have
overstayed their admission period could
be subject to adverse action upon
subsequent encounters with the U.S.
Government, such as during visa
application or renewal or application for
admission or re-admission to the United
States. DHS will also use this data to
undertake larger statistical analyses to
weigh specific inclusions in the VWP,
as required by INA section 217, 8 U.S.C.
1187.

B. Summary of the Exit Proposal and
Alternatives Considered

1. Current Passenger Information
Requirements for Carriers

DHS currently requires commercial
aircraft and vessels to electronically
submit passenger manifest information
in accordance with several statutory
mandates. These mandates include, but
are not limited to the following: Section
115 of the Aviation and Transportation
Security Act (ATSA), Public Law 107-
71, 115 Stat. 597; 49 U.S.C. 44909
(applicable to passenger and crew
manifests for flights arriving in the
United States); section 402 of the
EBSVERA, INA section 231, 8 U.S.C.
1221 (applicable to passenger and crew
manifests for flights and vessels arriving
in and departing from the United
States); and CBP’s general statutory
authority under 19 U.S.C. 1431 and
1644a (requiring manifests for vessels
and aircraft).

Under APIS regulations, commercial
air carriers are required to submit
passenger manifest information to DHS
before the flight crew secure the aircraft
doors for departure. See Advance
Electronic Transmission of Passenger
and Crew Member Manifests for
Commercial Aircraft and Vessels, 72 FR
48319 (Aug. 23, 2007). Air carriers have
three options to transmit to DHS
manifest data for aircraft departing from
or en route to the United States: (1)
Transmission of passenger manifests in
batch form by an interactive method no
later than 30 minutes prior to the
securing of the aircraft doors (APIS 30);
(2) transmission of individual passenger
manifest information as each passenger
checks in for the flight up to, but no
later than, the time the flight crew
secures the aircraft doors (APIS

interactive Quick Query or AQQ); and
(3) transmission of passenger manifests
in batch form by a non-interactive
method no later than 30 minutes prior
to the securing of the aircraft doors
(APIS 30 “non-interactive’).

For commercial sea travel, CBP
currently requires vessel carriers to
electronically transmit arrival passenger
and crew member manifests at least 24
hours (for voyages of fewer than 24
hours) and up to 96 hours (for voyages
of 96 or more hours), prior to the
vessel’s entry at a U.S. port or place of
destination, depending on the length of
the voyage (for voyages of at least 24 but
less than 96 hours, transmission must be
prior to departure of the vessel from any
place outside the United States). See 19
CFR 4.7b(b)(2). A vessel carrier also
must electronically transmit passenger
and crew member departure manifests
to CBP 60 minutes prior to the vessel’s
departure from the United States. See 72
FR 48320, 48325 (Aug. 23, 2007).

DHS also regulates the security of,
among others, certain U.S. aircraft
operators (49 CFR part 1544) and foreign
air carriers (49 CFR parts 1546 and
1550) that conduct passenger and all-
cargo operations to, from, within, and
overflying the United States. In addition
to these regulations, the Transportation
Security Administration (TSA) has
implemented detailed security
requirements tailored for specific
sectors of the transportation industry
that are implemented through security
programs, Security Directives, and
Emergency Amendments. See e.g., 49
CFR 1544.305, 1546.105, 1550.5. Under
certain Security Directives and
Emergency Amendments now in effect,
TSA requires the advance submission of
crew member and non-crew member
manifest information for certain flights
operating to, from, continuing within,
and overflying the United States.

DHS has made every effort in this
notice of proposed rulemaking to
harmonize its operational and technical
requirements with these programs to
reduce the impacts on the carriers and
the public. DHS seeks comment
regarding ways in which DHS can
improve that harmonization and reduce
any traveling burdens that this rule may
create.

2. Current Process for Individuals
Departing the United States by
Commercial Air Carrier

Today, the process for individuals
(including aliens) departing the United
States varies widely, but generally
consists of the following steps. An
individual leaving the United States by
commercial air carrier may purchase a
ticket and ““check-in”’ through the
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internet in advance of arriving at the
airport or terminal. If the individual has
not purchased a ticket in advance or
must check baggage, he must first
approach the carrier’s counters and
kiosks. CBP requires commercial air
carriers to obtain a travel document,
typically a passport, from every
passenger prior to boarding that
passenger on a flight departing the
United States. Commercial air carriers
typically require the individual to
present his travel documents when he
approaches a counter or kiosk to acquire
a boarding pass. If the individual
obtains the boarding pass in advance of
arriving at the airport and does not need
to check baggage, he may bypass the
check-in counter and kiosk and proceed
directly to the TSA security screening
checkpoint. At TSA’s screening, the
individual is asked to present
appropriate photo identification to TSA
or the air carrier, whichever is specified
in the TSA-approved existing security
programs. See 49 CFR 1544.103. If the
individual fails to provide appropriate
photo identification, the individual will
be subject to secondary screening.

Information provided to the carrier
prior to or at the time of check-in is
used to compile the flight manifest. The
carrier uses some of this information for
its own commercial business purposes.
The majority of this information is also
transmitted to DHS, through APIS, as
part of the mandatory passenger
reporting requirements for carriers.” 19
CFR 122.75a.

The TSA security screening
checkpoint demarks the line beyond
which the airport is “sterile” of
prohibited materials as determined by
TSA for flight operations.8 See 49 CFR

7 Information for aircraft to be submitted
includes: Full name, date of birth, gender,
citizenship, country of residence, status on board
the aircraft, travel document type, passport
information if passport is required (number,
country of issuance, expiration date), alien
registration number where applicable, address
while in the United States (unless a United States
citizen, lawful permanent resident, or person in
transit to a location outside the United States),
Passenger Name Record locator if available, foreign
code of foreign port/place where transportation to
the United States began, code of port/place of first
arrival, code of final foreign port/place of
destination for in-transit passengers, airline carrier
code, flight number, and date of aircraft arrival. See
19 CFR 122.49a-122.49c, 122.75a, and 122.75b.
Vessel carriers are governed by 19 CFR 4.7b, 4.64.

8TSA is responsible for security in all modes of
transportation, including aviation. See 49 U.S.C.
114(d). TSA restricts the articles a passenger may
carry into the sterile areas of airports and into the
cabins of air carrier aircraft. Under TSA’s
regulations for acceptance and screening of
individuals and accessible property, 49 CFR
1540.111, an individual (other than a law
enforcement or other authorized individual) may
not have a weapon, explosive, or incendiary on or
about the individual’s person or accessible property

part 1542. The sterile area of an airport
provides passengers access to boarding
aircraft. Access to the sterile area is
controlled through the screening of
persons and property for weapons,
explosives and incendiaries by TSA at
the security screening checkpoint, or by
an aircraft operator under 49 CFR part
1544 or a foreign air carrier under 49
CFR part 1546. See 49 CFR 1544.5,
1540.111. With few exceptions,
individuals must present a valid
boarding pass (including a computer-
printed one) and submit their carry-on
luggage and themselves to screening.
See 49 CFR 1540.107.

Those individuals who check-in
online and do not present their travel
documents for inspection at the check-
in counter or kiosk do so at the
departure gate. This allows carrier staff
to verify their identities and ensure that
their documentation is appropriate for
admission into their foreign destination.

Carrier staff also must collect the
departure portion of any Form I-94 or
I-94W, Arrival/Departure Record,
which are issued to all nonimmigrant
aliens, unless otherwise exempted, as
evidence of the terms of their
admission. See id. Typically, the carrier
collects and records all boarding passes.
In most instances, the boarding pass
collection occurs directly at the door to
the jetway or walkway leading directly
to emplaning.

Information collected at the boarding
gate is used to confirm and complete the
final flight close-out message, which is
then sent electronically to CBP. This
information provides a biographic
record of an alien’s departure from the
United States.

3. Proposed Process for Aliens
Departing the United States by
Commercial Air Carrier

DHS proposes that an alien covered
by US-VISIT be required to provide
biometrics to an air carrier, consistent
with established standards, prior to
boarding an international flight. DHS
acknowledges this requirement impacts
existing carrier business processes.
Aliens will be informed of the need to
comply with biometric exit screening by
the air carrier. Regardless of where the
alien checks-in for his or her
international flight, the carrier would be
required to collect, and the alien would

when performance has begun of the inspection of
the individual’s person or accessible property
before entering a sterile area or before boarding an
aircraft for which screening is conducted under 49
CFR 1544.201 or 1546.201; when the individual is
entering or in a sterile area; or when the individual
is attempting to board or is onboard an aircraft for
which screening is conducted under 49 CFR
1544.201 or 1546.201.

be required to provide, biometrics prior
to the alien boarding an international
flight leaving the United States.

Given the unique configuration of
airports, air carriers have adapted their
business practices to simplify air travel
for all passengers, taking steps to
eliminate queues and minimize
passengers’ airport time. For example,
many air carriers permit passengers to
check in and receive a boarding pass on-
line prior to arriving at the airport.
Similarly, passengers may check luggage
with a skycap outside the airport and
therefore avoid the check-in counter
completely. DHS does not seek to
inhibit air carriers’ business processes.
DHS therefore proposes to permit the air
carriers latitude in where they collect
biometrics from their departing alien
passengers.

DHS expects that, in some instances,
an alien will be directed to an air
carrier’s check-in counter or kiosk prior
to security screening by TSA where the
alien will provide biometrics to the air
carrier in addition to the usual proof of
identity, typically a passport. In other
instances, DHS expects that air carriers
will choose to collect biometrics from
aliens at their international departure
gates. This alternative permits minimal
disruption for aliens making connecting
flights who must provide biometrics
prior to international departure.

Air carriers may also collect
biometrics from aliens on connecting
flights at the first airport in their
departure itinerary. This collection
could be made by the air carrier that
transports the alien on the international
leg or by a domestic or other carrier
with which it has reached an agreement
on biometric collection.
Notwithstanding any such agreements,
however, the air carrier transporting the
alien on the international departure
flight retains ultimate responsibility for
assuring that the biometrics are
collected and transmitted in accordance
with the proposed rule.

Although there are some general
limitations, discussed below, DHS is not
designating any specific place within
the airport(s) where the biometrics of
alien passengers must be collected.
Beyond these general limitations, DHS
only requires that air carriers collect
alien biometrics prior to the alien
boarding the flight departing the United
States.

DHS seeks comment on other
locations for collection of biometrics
from aliens traveling by air from a
domestic location to a foreign location.
As noted above in the connecting flight
example, under currently considered
options, the air carrier transporting the
alien from a domestic location to a
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foreign location is responsible for
ensuring the collection and
transmission of biometrics in a manner
that conforms to the rule. Once the
carrier completes the collection of the
required biometric information, and
collection and verification of APIS data
pursuant to other DHS regulations, the
carrier may board the alien.

Information provided to the carrier by
aliens will continue to be used by the
carrier to compile the departure
manifest. DHS anticipates that carriers
will upgrade their existing systems to
allow transmission of the biometric data
to DHS through already existing
connections the carrier uses to transmit
other passenger screening information
required under DHS regulations or
procedures. Biometric data transmission
will be considered to be an additional
passenger manifest requirement for
commercial air or vessel carriers for
flights or vessels departing the United
States for foreign destinations.

DHS is proposing that commercial air
carriers submit biometric data to DHS
no later than 24 hours after the flight is
secured. DHS seeks to minimize
additional technology development
requirements and duplicative data
submissions to comply with the
requirements of these programs. DHS
seeks comment on the potential
efficiencies that can be gained by
carriers in coordinating the collection
and transmission of biometric
information by carriers with their
processes for complying with existing
advance passenger manifest and
passenger screening requirements such
as APIS.

4. Vessel Carrier Departures

Nine vessel carriers use a total of 33
seaports for international departures.
This point of contact between the vessel
carrier and the alien passenger must be
consistent with port security
requirements imposed by CBP, the U.S.
Coast Guard and TSA. See 19 CFR
4.64(b)(2)(i); 72 FR at 48342. The
process for aliens departing from the
United States by vessel is different from
the process for departing by air. Unlike
the air environment, vessel terminals do
not have numerous gates from which
travelers depart. Further, vessel carriers
provide security screening, and TSA
does not have a screening checkpoint in
most sea environments.

Currently, at the vessel check-in
counter, vessel carriers validate all
international vessel passenger
reservations; check travel documents;
collect, verify and transmit APIS data,
and issue on-board identification. CBP’s
APIS regulations, recognizing the
differences from the air environment,

require vessel carriers to transmit APIS
data 60 minutes prior to the departure
of the vessel. 72 FR at 48325.
Accordingly, for international vessel
carrier purposes, DHS proposes to
require that the vessel owner or operator
transmit the biometric data either along
with the biographic data required by
APIS or at any subsequent point up to
24 hours following the departure of the
vessel. Aliens will be informed of these
requirements by the vessel carrier.
Vessel carriers may not transmit the
data earlier than three hours from the
time of the vessel’s scheduled
departure. DHS seeks comment as to
whether this proposal will be effective
in the sea environment.

5. Technical Requirements
a. Data Transfer

An alien’s electronic fingerprint file is
substantially larger than an alien’s
biographic (text) file of manifest
information. For this reason, carriers
may need to create or enhance systems
to handle the larger amount of data
inherent in biometric (image)
transmissions. DHS proposes
operational testing requirements to
ensure that all biometric data
transferred to DHS can be placed into
IDENT.

Overall, the process outlined above is
designed to complement CBP’s and
TSA’s biographic data collection with
the collection of biometric data, without
interfering with existing APIS data
collection and transmission processes.
DHS believes that to the extent carriers
can use the APIS departure manifest
transmission system as a means of
transmitting the biometric data to DHS,
that would ease the cost burden on the
carriers. DHS encourages carriers to
adjust their systems currently to account
for APIS, and US-VISIT exit
simultaneously to minimize the later
technical changes that will occur over
time and maximize their efficiency.

b. Time of Transfer

DHS is proposing that carriers submit
the biometric data to DHS not later than
24 hours after securing the aircraft doors
for departure of the flight, or departure
of the vessel, from the United States.
DHS notes that the Department may
reduce this period of time in which
carriers must submit biometric data to
DHS through subsequent rulemakings.
As technology improves, DHS and the
carriers will have increased capacity
and ability to provide the biometric data
to DHS at an earlier point in time,
including up to the point in which APIS
data is submitted prior to departure of
the aircraft or vessel. The ability to

submit biometric information to DHS
before departure of the carrier, would
provide DHS with additional security
benefits by allowing DHS to compare
the biometric information against
government databases and terrorist
watchlists prior to the departure of the
aircraft or vessel.

c. Substantive Performance Standard for
Biometrics

Air and vessel carriers collecting
biometrics on behalf of DHS will be
required to register their system with
US-VISIT and receive certification of
the quality and security of their
transmission capabilities. The biometric
departure manifest information data
files must comply with the Federal
Bureau of Investigation, Criminal Justice
Information Services, Electronic
Fingerprint Transmission
Specifications, Appendix F, sections 2
and 3 (“IAFIS Image Quality
Specifications”) (May 2, 2005). Data
transmission standards and methods for
transmitting biometric departure
manifest information are expected to be
the current standards for the
transmission to DHS of other electronic
manifest data for carriers.

Carriers must take steps to protect the
privacy of the information collected and
should only retain the biometrics
collected on behalf of US-VISIT for a
reasonable time. Carriers will be
required to meet applicable technical
standards for transmission of data in the
Consolidated User’s Guide (CUG).®

The proposed rule would establish a
performance standard for carriers to
provide biometric identification of alien
passengers departing the United States,
consistent with current Integrated
Automotaed Fingerprint Identification
System (IAFIS) technical standards
within 24 hours of securing the aircraft
doors on an international departure or
the vessel’s departure. This performance
standard expresses carrier requirements
in terms of outcomes rather than
specifying the means by which the
carrier must operate. DHS believes that
this approach is superior to specific
design, behavior, or manner of
compliance standards because a
performance standard permits the
carriers the flexibility to achieve the
required objective in the most cost-
effective manner, given the diversity of

9The Consolidated User Guide was jointly
developed by CBP and TSA to provide consistent
guidance to airlines on information and other
requirements, including biographic data collection
and transfer under APIS. The CUG is SSI and,
therefore, is not released to the public. The CUG has
been provided to carriers. The CUG will be
modified to include biometric data transfer and
storage requirements in a similar manner.
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their circumstances, including diverse
airport layout. DHS believes that this
approach permits carriers to achieve the
greatest cost efficiency while assuring
compliance through monitoring results
and other means.

d. Enforcement and Penalties on Carrier
Performance

The enforcement mechanisms for
failure to meet the standards proposed
in this rule are similar to those that
currently apply to carriers who fail to
provide APIS passenger data to DHS.
See INA section 231(g), 8 U.S.C. 1221(g)
(per passenger fines for failure to
comply; limitations on departure
clearance while determination of fines
pending except on deposit of sufficient
sums to cover penalties). For example,
a carrier may face enforcement action
for failing to create and transmit a
biometric departure record for an alien.
A carrier may also be penalized if their
overall collection and transmission
performance is inadequate. For
example, if a carrier’s biometric
transmissions are of insufficient quality
to be processed by US—VISIT and
thereby degrades the performance of
IDENT, in accordance with 8 CFR 217.6,
the Secretary may terminate a carrier’s
authorization to transport aliens under
the VWP. Carriers will also be subject to
the data transmission requirements of
the Consolidated User’s Guide
developed for carriers by CBP and TSA
in developing the APIS Pre-Departure
Final Rule. Finally, carriers will remain
liable for civil penalties for improper
carriage of aliens, as well as potential
limitations on their clearance to depart
the United States or engage in
international commerce under existing
law. See INA section 215, 231(g), 8
U.S.C. 1185, 1221(g).

This proposed rule would add one
new enforcement provision to ensure
security and compliance. The proposed
rule would permit DHS to specifically
require a carrier to collect biometrics
under more restrictive requirements if
the carrier fails to collect alien biometric
data and transmit adequate data files in
a timely fashion. The proposed rule
would permit DHS to require a carrier
to collect biometrics under supervision
at a specified place, including the
collection of biometrics before issuing
boarding passes to alien passengers,
thus restricting the carrier’s discretion
to manage biometric collection and
transmission as is generally provided in
the proposed rule. Central to this
enforcement mechanism, which DHS
considers to be a last resort if
compliance and other enforcement
mechanisms do not adequately ensure
compliance, is the possibility that DHS

will require the carrier to collect
biometric information at a specific
location to permit DHS to supervise the
collection. DHS proposes this penalty
provision to ensure that DHS will be
able to comply with the requirements of
the 9/11 Recommendations Act and
other Congressional enactments
discussed above.

6. Alternatives Considered

DHS considered several operational
alternatives to meet the need of
biometric data collection at air and sea
exit locations. These alternatives only
concentrated on the location of
collection and the collecting entity.
Specific technological solutions were
not taken into account. The alternatives
considered were:

Alternative A: At the Check-in
Counter—Air/Vessel Carrier collection.
An air/vessel carrier representative
collects biometric data of the alien at the
air/vessel carrier check-in counter.

Alternative B: At the Check-in
Counter—DHS Collection. A DHS
representative collects biometric data of
the alien at the air/vessel carrier check-
in counter.

Alternative C: At Security Check-
Point—DHS Collection. A DHS
representative collects biometric data of
the alien at the security checkpoint.

Alternative D: At Gate-Air/Vessel
Carrier Collection. An air/vessel carrier
representative collects biometric data of
the alien at the departure gate.

Alternative E: At Gate—DHS
Collection. A DHS representative
collects biometric data of the alien at the
departure gate.

Alternative F: At Check-in Counter—
Air/Vessel Carrier collection with
verification at gate. An air/vessel carrier
representative collects biometric data of
the alien at the air/vessel carrier check-
in counter, and a DHS representative
randomly verifies the data at the
departure gate.

Alternative G: At Check-in Counter—
DHS collection with verification at gate.
A DHS representative collects biometric
data of the alien at the air/vessel carrier
check-in counter and a DHS
representative randomly verifies the
data at the departure gate.

Alternative H: At Security
Checkpoint—DHS collection with
verification at gate. A DHS
representative collects biometric data of
the alien at the security checkpoint and
a DHS representative randomly verifies
the data at the departure gate.

Alternative I: Within Sterile Area—
DHS collection based on Data from
Carriers. A DHS representative collects
biometric data of the alien within the
airport’s sterile area (and a similar area

within seaports) based on the biographic
information (e.g. passport number)
provided by carriers on the departing
alien.

DHS compared these possible
alternatives using the following:
confidence of departure; percentage of
population captured; operational
impacts to aliens, the carriers, and DHS;
conceptual financial burden to the
carriers and DHS; need for additional
network/connectivity; information
technology (IT) security concerns;
privacy; and cost.

a. Confidence of Departure

Confidence of departure measures the
perceived ability to provide a level of
confidence that the alien subject to US—
VISIT processing who submitted
biometric information did, in fact,
depart the United States. The departure
gate alternatives provided a higher level
of confidence of departure regardless of
the collecting entity. For example, if
biometric collection occurs at the
departure point, the ability of an alien
to submit biometrics and exit the
airport, without actually leaving the
United States, is very low, thus
providing for a higher confidence of
departure. In contrast, collection of
biometrics at the check-in counter
provides the lowest confidence of
departure because the alien may exit the
airport after submitting biometrics and
without actual departure from the
United States. The TSA security
screening checkpoint has a confidence
of departure that was in between the
other two locations considered. In
addition, random biometric verification
of aliens at the departure gate, who were
originally processed at the check-in
counter, provided a higher level of
confidence of departure.

Use of the APIS manifest data in
concert with the US—VISIT biometric
data is expected to add an extra layer of
security and confidence that an alien
did, in fact, depart the United States and
is the same alien who originally entered
the United States under that biographic
identity. As explained above, the main
purpose of APIS is for screening
passengers before boarding the aircraft
or departure of the vessel. APIS will
continue to collect biographic departure
information on passengers traveling
internationally. The US-VISIT
biometric data will, in turn, support this
function by ensuring that an alien
claiming an identity with biographic
information is that person. The
programs, therefore, support each other:
US-VISIT exit ensures that an alien
really is the person he or she claims to
be when supplying their biographic
data. Comparison of US-VISIT and
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APIS will ensure that the same alien
actually departs the United States and
does not walk out of the airport after
supplying DHS with only biometric or
biographic data.

b. Percentage of Population Captured

Each alternative was measured for its
ability to capture the biometric
information from all affected aliens.
Where the alternative relied on a
collection location that is a mandatory
location that the alien must encounter,
the percentage of population collected
increases. Since all aliens are processed
at the departure gate and at TSA
security screening, these alternatives
were the most favorable regardless of
collecting entity. Since not every alien
currently checks in at the check-in
counter, this alternative was less
favorable.

¢. Operational Impacts to the Alien,
Carrier, and DHS

The alternatives were compared based
on the expected additional time and/or
additional process that the alien, carrier,
or U.S. Government may experience for
each implemented solution. The
rankings for operational impacts varied
not only with location, but also with the
collecting entity as well. Overall, the
alternatives where existing processes
exist and that rely on staffed collection
points that already exist were more
favorable than locations where no
current process or staffed collection
point exists.

For international travel, most aliens
currently interface with the carrier at
the check-in counter. Therefore,
operational impacts to the alien were
more favorable for biometric collection
by the carrier at the check-in counter. In
most cases, the alien is already
providing identification and other
information at the check-in counter. A
biometric collection can be taken in
conjunction with these already existing
processes at the check-in counter
without the alien experiencing
significant additional processing time.
In addition, DHS expects that
information collected through APIS will
be verified primarily at the check-in
counter, and so collection of biometrics
at that location would minimize the
impact to the carriers in trying to
coordinate requirements from multiple
DHS programs. DHS seeks comments
and data from the carriers on these
assumptions and conclusions.

The remaining alternatives were less
favorable to the alien due to possible
additional time for that collection. For
example, although aliens already
proceed through the security checkpoint
and are processed by carriers at the

departure gate, biometric collection at
these locations would be an entirely
separate process and could result in
additional time. Likewise, DHS
collection at the check-in counter or
departure gate adds a DHS process
where one currently does not exist.

Currently, carriers process aliens at
check-in counters and at the departure
gate. However, adding biometric
collection at these locations will add a
process and lengthen wait times for the
carrier. Therefore, for carriers, the
carrier collection alternatives rank less
favorable to the DHS collection. If DHS
collects the biometric information, the
carrier experiences a much less
significant change in current operations.

DHS has a presence at airports at the
TSA security screening checkpoint and,
at international arrival airports, at CBP’s
secure federal inspection service.
However, adding biometric collection at
the security screening checkpoint was
determined to be unfavorable, as the
processes at the security screening
checkpoint are primarily concerned
with the screening of individuals and
luggage for prohibited items.

In addition, several security and
operational reasons make DHS
collection at TSA security screening a
less workable solution. Biometric
collection at the screening checkpoint
could cause delays. In addition, many
TSA locations have space limitations
that make these areas infeasible for
biometric collection. Biometric
collection at the security screening
checkpoint could not append to an
existing process, but rather would add
time as a new process for aliens subject
to US-VISIT.

Furthermore, DHS biometric
collection at the check-in counter or
departure gate would also add a process
(and time) where none currently exists,
and would add also to existing airport
space concerns as a government officer
would be conducting biometric capture
in the same space as airline employees
conduct their business. All DHS
alternatives were deemed unfavorable to
DHS due to the additional DHS
processes, while carrier alternatives
were deemed more favorable.

Recognizing the need to identify and
control aliens subject to US-VISIT
departure biometric capture also leads
to favoring use of existing system
parameters (such as APIS) to generate
applicable documentation of aliens to be
fingerprinted by DHS, with the
limitation that some documentation
would need to be created to permit the
carrier to board an alien. The alternative
encompassing each of these parameters
would minimize the burden on airlines
and DHS, but would require close

coordination of information flow within
a short period of time.

d. Conceptual Financial Burden to the
Carriers and DHS

The alternatives analysis assumed
that the collecting entity would be
responsible for the purchase,
deployment, and maintenance of all
biometric collection equipment and
software needed. Therefore, each
alternative was compared based on the
conceptual financial burden for the
collecting entity to develop, deliver, and
implement the solution. Accordingly,
financial burden on the carriers was
most favorable when DHS collected the
biometrics, and financial burden on
DHS was most favorable when the
carriers collected biometrics.

e. Need for Additional Network or
Connectivity

Each alternative was analyzed for its
potential need for the DHS-supplied
local and wide area data
communications infrastructure between
the port and the IDENT system that is
used to securely transport biometric
information. The carrier alternatives
were moderately more favorable than
the other alternatives, since those
locations have existing network and
connectivity infrastructure, although
biometric collection would have to be
integrated into that process. Further,
carriers will already be required to make
significant efforts to transmit APIS data.
DHS proposes similar testing of the
transmission of biometric data in this
proposal. DHS will attempt to ensure
that carriers need not conduct multiple
testing and submission requirements to
comply with separate but related DHS
programs.

f. IT Security Complexity

The alternatives were compared for
the possibility that: (1) There would be
unauthorized use or misuse of the
equipment, data, or network; (2)
equipment may be open to intentional
or accidental compromise; (3) U.S.
Government standards may not be
implemented as specified; and/or (4)
there would be an intentional
compromise of equipment, data,
software, or communications
infrastructure that would endanger the
integrity of the biometric data collected.
The alternatives where carriers collected
the biometric information were less
favorable than the alternatives where
DHS collected the biometric
information, regardless of location.
Information in the sole custody of an
entity has less possibility of being
breached than information passed from
one entity’s network to another entity’s
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network. The carrier collection
alternatives require biometric
information to pass between the
carrier’s network and DHS’s network.
Comparatively, DHS is in sole custody
of the biometric information at all times
for the DHS collection alternatives.

g. Privacy

The privacy criteria looked at the
likelihood of satisfying US—VISIT
responsibility for compliance with the
Privacy Act, 5 U.S.C. 552a, the
Homeland Security Act of 2002, Public
Law No. 107-296, 116 Stat. 2135 (Nov.
25, 2002) (as amended, found at 6
U.S.C.), the E-Government Act, Public
Law 107-347, 116 Stat. 2899 (Dec. 17,
2002) (codified or found in various
sections of 40 and 44 U.S.C.), and
applicable DHS and US-VISIT policies.
Successful compliance requires limiting
the collection of personally identifiable
information (PII), and securing the PII
against unauthorized access, use,
disclosure, or retention, such as the use
of the PII collected on behalf of the
government for non-government
purposes. Like the IT security
complexity analysis, the carrier
collection alternatives were less
favorable than the DHS collection
alternatives, regardless of location.
When DHS does not maintain custody
of PII throughout its lifecycle, there is a
lower degree of confidence of
compliance with privacy requirements
than when DHS does maintain full
custody over the PII.

h. Cost

US-VISIT has prepared a regulatory
evaluation of the alternatives
considered. See section V.A. The costs
and benefits are more fully explained in
the Air/Sea Biometric Exit Project
Regulatory Evaluation, which has been
placed on the docket and is available at
http://www.regulations.gov docket
DHS-2008-0039-0002.

i. Constraints

After comparing the alternatives
based on the identified criteria, DHS
further weighed the alternatives against
a number of constraints based on DHS
goals and the evaluations of the US—
VISIT biometric exit program pilot.
Crucial among the operating constraints
was the need for the biometric exit
solution to be, to the extent practical,
consistent with, and not redundant of,
existing information collection
requirements and submission systems
for carriers. An additional constraint
was to minimize disruption of existing
processes from the traveling public’s
perspective. By making biometric
collection consistent with the APIS

departure manifest data collection to the
extent practical (such as using the same
event, e.g. securing of aircraft doors, for
time thresholds, even though the times
must be different), DHS has attempted
to streamline requirements and promote
efficiency. US—VISIT exit requirements
will be applicable only to a subset of
departing passengers, i.e., departing
aliens.

The US-VISIT air exit solution that
records any departures by flight for all
aliens participating in the VWP must be
implemented by August 3, 2008 in order
to meet the legislative deadline
embodied in the 9/11 Recommendations
Act. DHS is committed to meeting
statutory mandates and preserving the
Secretary’s discretion to manage the
VWP effectively.

Each airport in the United States has
a unique design. No Federal or private
infrastructure exists in all international
airports specifically for the processing
of departing aliens. CBP inspects
arriving aliens 1° and TSA inspects all
passengers for dangerous materials.
Consequently, any implementation of
biometric exit capabilities must be
worked into existing airport and carrier
infrastructure and processes. DHS must,
accordingly consider the wide variation
in the floor plans and terminal designs
from one airport to another in
developing an alien biometric exit
solution.

Of the alternatives considered by
DHS, the most promising alternatives
were carrier collection of alien
biometrics at the departure check-in
counter or at the boarding gate. By
offering carriers the alternative of using
the check-in counter or the boarding
gate, or both, DHS has provided carriers
with the flexibility to implement
biometric exit collection capabilities
that are most convenient to carriers in
consideration of airport design
variation.

In addition, as recommended from the
US-VISIT biometric exit pilot
evaluations, integrating biometric
collection into an existing process, such
as the check-in counter or boarding gate
process, improves compliance and
provides consistency and integration
that will ensure that each alien will
have a record collected prior to
departure.

The majority of aliens departing the
United States by air must check baggage;
all aliens must provide identification
and present travel documents prior to
departure. Concern that aliens could

10 An airport must provide the physical
infrastructure to support inspection of all arriving
international passengers to be certified as an
international airport. 8 CFR 234.4.

“drop out” of the travel process
following collection of biometrics is
mitigated by integration into the
standard departure procedures and by
the APIS biographic manifest program.
The US-VISIT exit program and APIS
are able to support each other. DHS will
continue to review program integration
in the future.

APIS pre-departure verification,
additionally, based on biographic
information, is applicable to direct
departing international flights, not
domestic flights. Approximately 27% of
all international departing passengers
arrive at the international departure
airport on a connecting flight from a
domestic airport. DHS accordingly
scaled the exit program to those carriers
and ports with direct international
departure flights. T